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APPEARANCES

MARY JO WH TE
United States Attorney for the
Sout hern District of New York
BY: PATRI CK FI TZGERALD
M CHAEL GARCI A
KENNETH KARAS
PAUL BUTLER
Assistant United States Attorneys

SAM A.  SCHM DT
Attorneys for defendant Wadi h El Hage
ANTHONY L. RI CCO
EDWARD D. W LFCRD
CARL J. HERMAN
Attorneys for defendant Mhanmed Sadeek COdeh
FREDRI CK H COHN
DAVI D P. BAUGH
LAURA GASI CROWEKI
Attorneys for defendant Mhanmed Rashed Daoud Al -' Oahali
DAVI D STERN
DAVI D RUHNKE
Attorneys for defendant Khal fan Kham s Mhaned

(I'n open court; jury not present)

THE COURT: Good norning. You nmay be seat ed.

This matter is being addressed in open court. |If at
any poi nt anybody believes that they for security reasons,
meani ng security in the broader sense, they wish to repair to
the robing room | should be so advised.

The Court has --

MR, BAUGH  Excuse ne, your Honor, for sone reason --

MR COHN: |1'mgoing back to the interpreter's booth.

W' re having a problem

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300
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(Pause)

MR COHN: It's fine now, your Honor. Thank you for
t he i ndul gence.

THE COURT: There has been submitted to the Court for
its signature a nunber of subpoenas on behalf of the defendant
Al -"Onhali, to which the governnent has nmade objections orally
and by letter dated March 29th, which I'lIl mark Court Exhi bit
| of today's date.

(Court Exhibit I marked)

THE COURT: The Court notes that there are present
the defendants Al ' Oahali and Odeh. The Court stated on
Tuesday the nature of this conference and said that any
def endants who wi shed to attend m ght do so, but that the
appear ance of defendants not inmediately involved in these
matters was not required.

I think in addressing the subpoenas it is inportant
to understand what counsel for M. Al -'Owhali has advised the
Court, and which is apparent fromthe nature of the subpoenas
and their return date, these subpoenas are relevant to the
penalty phase of the case, and that the context in which one
wi || address issues of relevance and admi ssibility is a
context in which one supposes that the jury has found the
defendants guilty of crimes which carry the potential of the
deat h penalty.

So that at this stage of the case issues of guilt are

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300
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behi nd us and we deal with issues of mtigation or aggravating
Ci rcumst ances.

I think we should begin with the issues relating to
American mlitary actions against Iraq. | think then we have
to consi der under what circunstances the nature or extent of
mlitary actions taken by the United States against Iraq are
rel evant. Subdivisions of that would be what is the rel evance
of military actions taken by the United States against Iraq
subsequent to August 7, 1998, and what is the rel evance of
i nformati on whi ch was never known to M. Al -'Owhali, including
especially information which has never been made public and
woul d be made public presumably for the first time by the
response to the subpoena. M. Baugh, first of all, just as a
f ramewor k.

VR BAUGH  Yes, sir.

THE COURT: The relevance of Anerican military action
with respect to Iraq is what?

MR BAUGH If | may answer your question directly
and then give the background, all right?

THE COURT: If you do it in that sequence |I'd
appreciate it.

MR, BAUGH  Yes, sir. Just when | thought the
honeynoon was over. | will do it in that sequence, your
Honor. The relevance would be to this. The defendant has not

only the right under the Constitution to present mtigators

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300
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and | believe in the MVeigh case he was trying to prove a
mtigator by show ng these things happened subsequent, but
what | think the governnent m sses and McVeigh affirns is that
t he defendant has the right not only to present nitigators,
but to resist aggravators either to deny the existence of the
fact, to rebut that the mtigator, that the aggravator is
actually and aggravator -- yes, I'msorry, that's drama
training -- or to deny the existence.

By that | nean, if for instance, and that was ny
direct answer, it is relevant to his right to rebut factually
that a chosen aggravator is actually an aggravator, whether
statutory or nonstatutory, as we have cited in our answer and
| don't nean to bel abor the point, or to be brief, Congress
has stated when they reinstated the death penalty that al
murders are not death qualified; that first there nmust be a
process arising fromthe statutory aggravators to show that,
for wont of a better term the jurisdiction exists for the
jury to consider whether or not death is appropriate.

Once the governnent has shown the existence of
aggravators that are not, that are overborne by the statutory
mtigators then that qualifies the case to go to the next step
where the jury will consider whether or not the nonstatutory
aggravators overbear any nonstatutory mtigators and death is
the only appropriate sentence.

Now, if for instance, a defendant, and |I'm being

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300
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hypot heti cal here, a defendant is charged with murder and the
governnment were to allege, by exanple, that this nmurder is
aggravat ed because he used a pistol, we could cone in and
prove, one, that he didn't use a pistol, or, tw, we can say
that he had to use a pistol, and the factual basis of that is
m nimzed, or, we can say, a pistol really isn't an aggravator
because everybody does it, and in the great schene of things
pistols are not unique in this.

In the case before you, the United States has all eged
that my client -- I won't go through all the aggravators
because | know the Court is aware of them-- that the
aggravators include things like nmy client used a weapon of
mass destruction, or that ny client used a weapon of mass
destruction with a reckless disregard for the lives of
i nnocents who mi ght have been in the target area, and,
further, that these people, these victins, and they are
victins, were targeted solely because of their status as

Anerican citizens.

Yes, sir? | can see you have a question
THE COURT: No, | just took nmy glasses off. I'm
still not used to this having on ny reading gl asses.

MR BAUGH So, therefore, if we can cone in and show
that this sort of activity is conmon and routine --
THE COURT: Wat sort of activity is common and

routine?

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300
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MR, BAUGH  The use of weapons of mass destruction
and killing of innocents. |If we can showin this case, and
this theater that is common, that would conpel the jury to say
t hat aggravator may exist, but it's not that strong.

THE COURT: You're saying that because the United
States used bonbs against lrag that's a mtigator for
Al -' Onhal i using bonbs agai nst the enbassy?

MR BAUGH No, sir, it is not a mtigator. It is
rebuttal to the status of the allegation as an aggravator
We're not just mitigating. W're coming in and saying this
isn'"t areally an aggravator in this case because it is a
matter of routine in this particular case. W're not offering
a mtigator. W are challenging, which is his right under the
United States Constitution, we're challenging the status of
the assertion as an actual aggravator, because, renmenber, your
Honor --

THE COURT: | just want to nake clear again, so that
we know the context in which this colloquy is taking place --

MR BAUGH  Yes, sir.

THE COURT: -- that the governnent has said --

MR, BAUGH  Which page are you reading from your
Honor ?

THE COURT: On page 2, the last sentence of the
second paragraph: The governnent will argue at the guilt

phase and any penalty phase that Al -'Ownhali's actions --

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300
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actions enphasized -- were unlawful, entirely unreasonabl e,
and were notivated by his political beliefs, though we wll
not seek to prove one way or the other whether his politica
beliefs thensel ves are reasonable, and I think that's rel evant
because as we know fromthe MVei gh case, which is in many
respects quite anal ogous to this where MVei gh was seeking to
show t hat | aw enforcenment significantly m shandl ed Waco and
the Court limted the defense to issues related to what
McVei gh knew or coul d have known relevant to his state of
m nd.

Then the question rai sed was whether the facts were,
regardl ess of whether were MVeigh knew them or not, were
rel evant to the reasonabl eness of MVei gh's perception, and
the Court anal yzing the record concluded that was not a basis
for admitting it.

Here the governnent is explicitly saying, we are not
going to chall enge the reasonabl eness of his politica
beliefs. The argunent that | understand that you are now
advancing is an argunent in which Al -'"Oahali's state of m nd
is irrelevant. You are arguing that you should be able to
argue to the jury that it is a mtigating factor with respect
to Al-'Onhali's use of explosives against the enbassy that the
United States used and uses explosives with respect to Iraq?

MR, BAUGH  Your Honor, 1'll try to answer the four

guestions you just asked.

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300
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THE COURT: Al right.

MR, BAUGH  You ganged up on me. First, you say | am
now argui ng. No, | have always argued this perspective.
assuned that everyone knew the role that aggravators and
mtigators play in determ ning who gets death, and the fact
that a defendant has the obligation and the right not only to
present mitigators but to rebut aggravators, not only to rebut
them factually, but to rebut them as aggravators.

THE COURT: The aggravators that you' re seeking to
rebut is that Al -'Onahali used weapons of nmass destruction?

MR BAUGH No, your Honor. | amnot rebutting the
fact. | amrebutting the assertion by the United States that
the use of that aggravator in this case is so great that it
qualifies to kill. Renenber in these aggravators there is a
bal ancing test, all right? | have the option of putting
stuff, for wont of a better term on the mtigation side and
try totipit in ny favor.

| also have the right, as indicated in MVeigh, over
here in the aggravator side to | essen the weight or the
intensity of the aggravator, not only factually but by
conparison to other cases and other uses. So, no, when you
said that I'mnow saying that it's not mtigating, no, -- I'm
sorry -- I'mnot saying it is a mtigator. The purpose of
this information is to |l essen the effect of the aggravator. |

al so want to point out what | --

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3521
13T1BI N1

THE COURT: Tell ne how, what |essens the effect of
t he use of weapons of nmass destruction?

MR BAUGH As the Court is aware factually in this
case, because while we are to a certain extent fortunate
because under 801(d)(2)(E), the United States has presented
all of these fatwas of the organization that nmy client is
charged with conspiring with, additionally, we have
M. Gaudin's recitation of ny client's statenent, his coerced
statenment, wherein he says, he is doing -- it's notivation --
but also, not only is it notivation, but, additionally, he's
tal ki ng about things that were in his know edge about the
gravity of the situation. Specifically, as we have pointed
out in our answer, and also in M. Bin Laden's fatwas, the
reason the people in this organization, this al Qaeda, the
reason they hate Anericans, they hate ne, they hate us, is
because they say we have done certain things, and that these
things are being done to them are being done to them
frequently.

W are saying that we can lessen -- if we have access
to this information, and, by the way I'mnot even getting to
the admi ssibility standards yet, because we're just talking
now about duces tecum standards, and if the admi ssibility
standard is a 401 standard the duces tecum standard is rea
low, I nean |ow so you can step over it. That the access to

this information will permt us to devel op information that

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300
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wi Il challenge the sufficiency of whether or not these
aggravators can be used. |'mnot saying that by your granting
t hese duces tecuns you are saying, M. Baugh, you can have
this information, and, by the way, it's adm ssible.

THE COURT: You know, maybe we have to be a little
nore specific.

MR BAUGH Yes, sir. | have the list in front of

THE COURT: You asked in the subpoena directed to the
Ceneral who is in charge of the Central Command the total
nunber of United States aircraft based in Kuwait and Saud
Arabia during any part of any years since the cease fire in
the Qulf War.

| don't expect that is a request which is cal cul ated
to invite an objection, but apart fromthat, tell ne how any
of that information dealing with events unknown to the
def endant and subsequent to the bonbing | essens the aggravator
of the use on his part of weapons of mass destruction in
bonbi ng t he enbassy.

MR, BAUGH  Your Honor, thank you. Here is what,
here is the aggravator attack. One of the aggravators alleged
by the United States against nmy client, one of the
nonstatutory is |lack of renorse. They are saying that because
my client is not sitting here feeling bad for his actions he

shoul d di e.

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300
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In the fatwa of June 1998 which was read in this
court, and is admitted in the record and predates the bonbing,
M. Usama Bin Laden said: W nust declare jihad against the
United States -- and believe nme, | didn't know all this stuff
before -- we nust declare jihad against the United States
because the Prophet said that there should be no two forces,
there shouldn't be Americans on the peninsula, and that we are
religiously bound to drive themout. Now, he said that.

My client, on the other hand, assum ng the theory of
the United States is correct as alleged in their indictnment,
they are saying that ny client bought into this theory, and
was convinced that in order to do what is perceived as a
dictate from Al I ah, they nust do this.

But there is not just notivation. |If ny client
because of acts that have occurred subsequent to 1998, if the
United States has used the Gulf War to get mlitary forces
into Saudi Arabia and | eave themthere, that would explain his
| ack of renorse today. Lack of renmpbrse is not neasured from
on the date of offense. It is whether or not at the tine of
sentenci ng he exhibits renmorse. |If the action since 1998
proved in ny client's mnd the correctness of his position
that explains his lack of renorse, because what was told by --

THE COURT: The correctness of his position that?

MR BAUGH [I'msorry. | didn't hear the first word.

THE COURT: Correctness of his position that --

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3524
13T1BI N1
finish the sentence.

MR BAUGH Al right. That his |ack of renorse
today is, in his estimation, justified because what he was
told woul d happen, did happen, and that --

THE COURT: How does anything of which he does not
have know edge reflect on the reasons for his |ack of renorse?

MR BAUGH wWell, first, your Honor --

THE COURT: | want to also say in the context of this
i ssue that you have sought to subpoena various information
agencies allied with supporters of Iraq.

MR, BAUGH Yes, well, not supporters, but, yes.

THE COURT: |'m choosing nmy words carefully,

i nformati on agenci es who --

MR BAUGH  Who are knowl edgeabl e of the situation

THE COURT: -- are know edgeabl e of the situation and
who have, like Friends of Iraq. That's not the exact nane.

But who have an identification of that nature. And presunably
they will present evidence of those things which were known
and which deal with the nature of Anerica's retaliations or
aggr essi ons, dependi ng on your viewpoint, with respect to
Iraq, which were known or could have been known to the
defendant both at the time of the bombing and at the tinme of
his [ack of renorse

MR BAUGH No. Now, | understand. Your Honor

there are two answers to your question, both of which are

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300
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accurate. The first one is, no criticismintended, but you
nmust take yourself outside of the mtigation evaluation
process.

VWhat |'msaying is this. |If the United States said
that nmy client should die because he has a reckl ess disregard
and he used weapons of mass destruction agai nst Americans, and
they say that qualifies under the | aw as an aggravator and
shoul d be bal anced against nmitigators, if, by exanple I
i ntroduce evidence that it's alnost |ike saying: United
States, you're alleging this man is wong because he does
this, and I can present evidence that the United States has
purposely prior to 1998, and continues to this day to
intentionally pollute the water systemof this nation, Iraq,
causing the death of a half mllion children. | have a
vi deot ape over there dated the sumer of 1998 where Madeline
Albright in a 60 Mnutes interview -- | have a transcript as
well -- said: W know we've killed a half mllion children
but we think the price is worth it.

Now, the question is when the jury hears that, wll
they to a certain extent | essen the inportance of the
government assertion that the fact that a bonb was used is a
true criteria for who lives and dies? Because if that's true,
t hen when Madeline Albright, | mean, if she ever gets
prosecuted, she's in trouble.

So what we're doing is we are |legally attacking the

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300
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sufficiency of the aggravator in the bal ancing test as an
aggravator. W are not putting stuff on the mtigation side.
We are lessening the weight. W' re |essening the inpact
legally and factually then of the governnment's assertion of
aggravation. And | also want to point out when you say -- and
I must say this, because | know that the --

THE COURT: I'mreally trying to understand this.

MR BAUGH Can | explain --

THE COURT: You're not saying two wongs make a
right.

MR, BAUGH No, your Honor, that's not ny job.

THE COURT: And you're not saying --

MR BAUGH  That would be justification

THE COURT: And you're not saying that it is |less
shocking, to use a lay term |ess shocking that the defendant
caused the death of hundreds of innocent Kenyans because
Arerica in its actions with respect to Iraq al so caused the
death of countless people. Is that the argunent?

MR BAUGH Not quite. If | mght, your Honor, can I
answer your question with a question?

Let me ask the question you should ask of ne, al
right? M. Baugh, under MVeigh howis this appropriate? And
here is the answer. |If M. Jones in the MVeigh trial instead
of trying to prove notivation had tried to prove that the

aggravator does not really amount to a valid aggravator, then
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this opinion in MVeigh wouldn't control. MVeigh only Iimts
evi dence of notivation on a mtigator. It does not limt, and
in fact, they come out and say that he can rebut any issue
that's raised. MVeigh doesn't say that.

So if you were to ask ne that question, | would say,
counsel for M. MVeigh, rather than alleging this as purely
nmotivation, shoul d have chall enged the sufficiency of the
aggravator, and |'m assuming they used the weapon of mass
destruction as an aggravator. | have not seen the death
notice and I couldn't find it over the weekend. |If they had
chal | enged the aggravator as sufficient, then it woul d have
been admi ssi bl e.

Now, renenber --

THE COURT: And woul d I essen the significance of the
aggravator is what?

MR BAUGH [I'msorry, is what? [|'mnot being coy.
"Il really trying to foll ow you.

THE COURT: What is it, articulate for me what is it
that | essens the weight or the significance of the aggravator
of use of weapons of mass destruction?

MR BAUGH [I'msorry, your Honor, I'mtrying to read
the note of my co-counsel, and it's really dreadful

THE COURT: You say it's not two wongs naking a
right?

MR, BAUGH No, your Honor, that would be

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300
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352

justification.

THE COURT: And you're not saying the fact that

hundreds of people die in the bonbing, which is the subject
this case, you're not saying, well, that's mtigated by the
fact that America's actions caused death of hundreds of
people. So tell me --

MR, BAUGH What |'m saying your Honor --

THE COURT: -- what it is that reduces the weight o
the significance of the aggravating factor of use of weapons

of mass destruction?

MR, BAUGH | have been able to deci pher the

8

of

r

brilliance of nmy co-counsel. What |'m saying, your Honor, is

t hat because the use of weapons of mass destruction and the

deat h of

i nnocents is an accepted normin this nature of

warfare or in this nature of conflict, and, therefore, the

i npact of

agrees --

terrori st

t hat that

occurred.

occurred.

t he aggravator should be | essened, and if the jury

THE COURT: The nore prevalent, the nore preval ent
act causing the death of innocent bystanders, the
nore prevalent that is the less weight there is to the fact
occurred in this instance?
MR, BAUGH No, your Honor, not less that it
Less wei ght should be given to it if proven that
' massum ng they can prove -- | nean.
THE COURT: We're past the guilt stage. | tried to

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300
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make that clear.

MR BAUGH  Yes.

THE COURT: | want to point that out. The jury has
unani nously found beyond a reasonabl e doubt that your client
intentionally caused the death of hundreds of people.

VMR BAUGH  Yes, sir.

THE COURT: So we're not arguing justification and
we're not arguing guilt. [I'"mjust trying to understand.

MR BAUGH  Yes, sir, | know

THE COURT: You're saying, reading your |earned
col l eague's note, that the fact that it's a norminpacts on
the significance of it, but when | paraphrase that and say,
you're saying that the nore prevalent terrorist bonbing
killing innocents are the less significant it beconmes? You
know if that's the argunent you want to nmake to the jury, |

t hi nk the governnent would be well advised to wish you God

speed.

MR BAUGH Well, if answering yes gets ne past this
point 1'Il say yes, and we'll nove on to the next issue.

| believe I"'mentitled to see this information to see
if thereis -- this is a duces tecum W're not talking

adm ssibility here. W're tal king whether I have access to
the information. |If there is evidence to support this, and
will tell the Court we are confident that it does, because for

instance, | notice in their brief they say that | had the
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audacity to ask for a digitalized subset of wound studies.
This is the wound data and nunitions effectiveness teamat the
US hospital. It's amlitary website. And it brags about the
fact that they have conputerized subsets of lethality studies.
So they have this stuff. So if | get access to this, and with
consultation with my co-counsel, and in consultation with ny
client we determ ne that we should assert this position, then
we can.

I would al so point out that as has been pointed out
in the Friend opinion, the aggravator by its very nature is
supposed to be --

THE COURT: What opinion are you --

MR BAUGH Friends. W cited the F. Supp. from
Judge Payne in Ri chnond. The aggravator by its nature in
order to get around the affirmance i ssue nust be uni que and
i ndi vi dual i zed.

The proposed rebuttal is an attenpt to take the
i npact of that aggravator out of the class of factors that are
uni que or individualized, and it's nothing to do with
motivation. It's nothing to do with mtigation. It has to do
with rebutting whether or not, how much wei ght shoul d be given
to this aggravator when and if proven.

Now, in saying that it is inmportant that we go back
to the original death penalty cases and understand and refl ect

upon the phases, the guilt phase which is distinct, then we
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have the statutory phase, then we have the nonstatutory phase.
| mean we have, there is one penalty phase, but the
del i beration process is two-fold.

Anywhere in that deliberation process there are two
bal anci ng tests or weighing considerations the jury is
supposed to give, and as | point out, any weight | can take
of f their aggravator not only should I do, but nmy client under
McVei gh and under | think it's Gardener opinion we cited,
gives hima Constitutional right to do it. He nmust do it.

Now, goi ng back to the duces tecum standard, | can
show you that everything |I've asked for exists, and | mean
when you see ny vouchers with all that Internet tine it's not
wasted. That's what I'mdoing. Al this stuff is on the
Internet and it exists.

THE COURT: Wen you say "all this stuff,” the tota
nunber of US aircraft based in Kuwait and Saudi Arabia during
any part of any years?

MR BAUGH | can tell you based on an Internet site
that there are Anerican squadrons that were not there prior to
the Gulf war, that are there. Now, and M. Bin Laden severa
of his fatwas that were read here said, that the United States
used the Gulf War as a subterfuge to put troops in the
peni nsula. And he did say that and the Court heard it. And
if you check the websites for various fighter squadrons you

will find, and, also, I will tell you |l know the Virginia Air
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Quard sends aircraft over there to serve tours that did not go
before the Gulf War.

Now, we're now goi ng beyond the aggravator situation
You' ve changed subjects on ne, but --

THE COURT: Yes.

MR BAUGH Well, you did.

THE COURT: kay.

MR BAUGH  Excuse ne?

THE COURT: Yes.

MR BAUGH It's a Socratic process. I'mused to it.

THE COURT: You said all that you asked for, and
was sinply rebutting that.

MR, BAUGH  You were checking nme. You were checking

I will also tell the Court that just as an aside to
nmy personal knowl edge | was exposed to being in the nmlitary.
My father is retired Air Force fighter pilot. Believe nme |
know all this stuff. | was raised on mlitary bases.

VWen | asked, well, the other things we asked for
know from ny training and experience, | know frommy | nternet
i nvestigation and research, |I know fromthe people in ny
of fice who are so smart, | know that these things exist. |
know t hat they could have the potential. And that's the only
standard | have now on the duces tecum They do have the

potential for nme and my co-counsel to be able to utilize these
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assets once we get them

| also want to point out one other thing. There is a
uni que | egal issue you're going to have to resolve for the
first time. The government has objected to ny subpoenas for
Madel i ne Al bright and certain of these records under the Code
of Federal Regul ati ons.

VWhat | find interesting in the, and we cited it in
our letter, MVeigh asserts a Constitutional standard of
rel evancy at a 401 level to acquire information and present
i nformati on on the penalty phase.

The Code of Federal Regul ations creates a nuch higher
standard that the governnent can determ ne whether or not to
answer ny subpoena. So | have a Constitutional right
mentioned in MVeigh, and we have sone CFR paragraph stating
t he governnment can decide the rel evancy of these things, and
that's not the standard, and, of course, |'ve got a
Constitutional standard that controls.

It is the Court's job to determ ne rel evancy, not the
United States governnent. So |'mobjecting to that portion
In fact, I'malso objecting to a certain extent, now, with
Madel i ne Al bright we went in and suppl enented yesterday, |
buckled, | said, 1'mgoing to do it, because tine is of the
essence, but, actually, | would say that the CFR --

THE COURT: You raises again an issue which we

addressed during the testinmony of Anbassador Bushnell, the
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rel evance of the alleged failure of the United States to alert
Kenyans to the threat of bonbing? Now we're dealing
hypot hetically in the sentenci ng phase.

MR, BAUGH  You changed gears again on ne, okay.

THE COURT: | change again and this time | signal ed
' m changi ng.

MR, BAUGH  Yes, sir. Thank you.

THE COURT: Another issue, right?

VR BAUGH  Yes, sir.

THE COURT: And tell me, you know, | anal ogized that
inm guilt phase in nmy May 6th menorandum

MR BAUGH Ch, | renenber the May 6th nenorandum
Yes, | renenber that one.

THE COURT: But can you tell nme --

MR BAUGH The lawful effect of this?

THE COURT: This isn't a conparative negligence case,
right? Tell nme what is the relevance to the fact that the
United States didn't say to Kenyan authorities: Look, we've
got this enmbassy and, we have all kinds of services and things
that we conduct in the enbassy, but you should stay away from
it because there is a potential terrorist target.

MR BAUGH | amonly hesitant because it's hard to
keep ny personal views out of this. Wen | was
cross-examning M. al-Fadl, Jamal al-Fadl, the first

government informant, when he told this Court that part of his

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3535
13T1BI N1
job in 1994 -- I'msorry -- 1996 was to find a nmllion and a
hal f dollars worth of atomi c explosives or raw material to
make a device, and that they were targeting US enbassies, and
that this information was not di ssem nated, or whether it was
di ssem nated or not becane very significant to ne. That's
like saying: Can | conme stay in your house? O course you
can. By the way, the mafia's after nme. That's relevant.

If the United States knew as early as 1996 when M.
al -Fadl came in and gave up the ghost and told all this, if
the United States chose not to warn those people who could be
injured by this, is that a reckless disregard for human life,
not two wongs nake a right.

THE COURT: Let's take the countervailing. Let us
say that every tinme there is any information that any public
facility, take the hypothetical, this courthouse, is a
potential target for terrorist activity, there is an
obligation to tell people, you cone here at your own risk.
VWhat a trenendous weapon that would give to terrorists to
nodify the lifestyles of al nost any aspect of public life.

MR, BAUGH  Two issues, your Honor. First, being a
Judge you and | have sworn an oath not to worry about the
security. | mean we're supposed to just protect the
Constitution, period, dot, and if the United States doesn't
want that to happen, they shouldn't bring a death notice

because | nean if we don't have a penalty phase, we don't have
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that problem But, nmore inportantly I think to qualify
M. Bin Laden as any threat greatly underestimtes -- renmenber
that when in 1996 the first tine | found out about it was in
this courtroomand you, too, there are people out there trying
to find nuclear nmaterial to use in a "terrorist attack," and
by the way --

THE COURT: Wat is going to happen? Tell ne what
you woul d argue to the jury shoul d happen when any such
intelligence information is gathered? Understand, | have a
vivid recollection. It wasn't in this courtroom It was two
floors below. The jury was about to deliberate in a
wat erfront organi zed crine case, and the Chief Judge burst in
and said, there is a bonb threat, everybody |eave, which we
did. It became the subject of argunent the foll ow ng day.

But the nunber of threats one receives are very great
and the greater the disruption which will occur by virtue of
the threats, the nore incentive there is for the making of
threats.

MR BAUGH  Your Honor.

THE COURT: | take it this is sonething, you know, at
one point the point was made that it's the governnment's fault
that I wasn't caught sooner, before |I could have committed
these crinmes, and, you know, we don't really pay too nuch
attention to that type of argunent.

MR, BAUGH  Your Honor, that's three questions. The
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last one I'Il answer first. The school yard mentality of
you' re another one, or you did it to ne first, I don't think

the jury would go with that. However, the answer to your
question is, you asked nme what shoul d be done when infornmation
concerning terrorist threat --

THE COURT: Let ne nodify ny question. Wat is the
rel evance in this case to the culpability of the defendant --
MR BAUGH It's not culpability, your Honor

THE COURT: -- to the appropriateness of a death
penalty in this case that no warning were given to Kenyans?

MR, BAUGH  Again, your Honor, you can criticize ne
and ask again if you want to. |'Il answer your question with
a question.

Two points. One is in making that determ nation of
what shoul d be done with that information, does the person
maki ng the determ nation have to weigh in their own mnd the
potential inmpact of that destruction on innocents in making
their decision? And the answer is yes. So, therefore, if |
say in my own mind I think the risk is worth it, does that
i npact on an assertion that ny client has shown disregard for
human |ife?

By exanple again, if this Court, not as a robed
federal judge, receives information that there is an airplane
comng at the Gty of New York, there are 213 innocents aboard

and a nunber of terrorists, and on board is a nuke devi ce, and
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they're going to crash it into New York, and they're going to
kill a mllion people, do you risk the death of those 213 or
is that reckl ess disregard?

| am sayi ng, your Honor, that the United States has
alleged that my client is show ng reckless disregard. | am
sayi ng that reckless disregard for innocents in this area is
as routine, as everyday as water.

THE COURT: Reckl ess disregard. You are equating
reckl ess disregard --

MR BAUGH |'m equating disregard.

THE COURT: -- to the blowing up of the enbassy on a
mai n thoroughfare in Nairobi to the failure to warn of a
rat her anor phous threat?

MR, BAUGH  Excuse me, your Honor. Wait. First, a
rat her amor phous -- and i nformant who was pai d ni ne hundred
grand --

THE COURT: Before you answer that --

MR, BAUGH  Ckay.

THE COURT: -- tell me what shoul d have happened?
Shoul d t he enbassy have been cordoned off? Should a |ot of
those victins -- we had the woman who was just on the bus who
was goi ng by. Should the buses have been diverted? Should
pedestri ans not have been permtted in front of the enbassy?

MR, BAUGH  Your Honor, | wll answer that question

VWhat's going to happen is this -- what ought to happen? W
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shoul d stop killing each other. W should stop that. That's
what we should do. And believe ne, that's not a flip answer.

But, nore inmportantly, every tinme you nake a deci sion
that could possibly risk the lives of "innocents,” that is an
i ssue that the jury should consider in determn ning whether or
not that aggravator justified this man's dying, period. Yes,
it should. [I'"mnot tal king about justification. |'m not
tal ki ng about notivation. 1'mtalking about attacking the
validity and weight to be given the aggravator in the weighing
process that is mandated by the statute. |'mtalking straight
law. I'mnot talking, and | agree with you.

And some day when this trial is over | hope you and
get a chance to sit down and we can tal k about these
guestions. No, |I'mserious. W argued these things over
there on John Street. W discussed these things. W very
often slide off into what-ifs, and it is, but that's not the
i ssue here.

The issue here now is have | net the threshhol d under
| ess than 401 to show that | should have access to this
information so | ater you can determ ne whether or not it's
adm ssible, and | can determne |ater whether or not | want to
i npl enent that tactic, which is permssible and required under
McVei gh.  And |'m not shorting your question by the way.

THE COURT: Excuse ne?

MR, BAUGH |'mnot ducking out of your question,
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don't think. [I'mnot avoiding answering your question. |
really think I am answering your question. If |I'mnot, you

can ask it again. But you keep asking three at a tinme and
it's hard to keep track of them

THE COURT: Is there anything that you want to tell
me that |1've cut you off about?

MR BAUGH. Your Honor --

THE COURT: | have all day.

MR, BAUGH No, your Honor. | want you to know t hat
you know if | thought were you cutting ne off, I'd tell you
and | do not believe, in fact, | believe you were honestly --

I"mnot going to say that because people will say I'mgetting
lax in ny old age -- but | believe you are trying to determ ne
and I will tell the Court w thout slighting you, that the
problemis | ooking at what MVei gh does and not | ooking at
what MVei gh stops short of doing, and the fact that if you go
back to G egg and Forman and the cases that led to the federal
death penalty statute, and you review the phases, that what we
are seeking to do here, which what M. MVei gh's counsel
shoul d have done is challenged the validity of the aggravator
and weakened it's inmpact. | wll also close by saying --

THE COURT: Before you cl ose.

VR BAUGH  Yes, sir.

THE COURT: Bin Laden was asked in the interview

which is in evidence --
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MR BAUGH One of the many, yes.

THE COURT: -- what would be required to end the
terrorist activity. And his reply was: The w thdrawal of
American forces fromthe Arabian peninsula. Wen you say,
answer is the to stop the killing, to what extent, if any,
you think you are entitled to argue to the jury that error
American foreign policy is a relevant consideration in
determ ning the appropriateness of the death penalty here?

(Conti nued on next page)
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MR BAUGH [I'mgoing to make a deliberate effort to
duck your question by answering it this way. The question is
not, now aml entitled to argue? The question nowis, am!|l
entitled to have access to the information to determ ne
whet her or not | have a valid argunent and cone to this Court
and prove the admi ssibility of the standard under 4017

Now, if you want nme to go farther than that, | wll,
but I would submt that would be the first part. And in
response to that, if a given fact in support of an aggravator
beconmes nore and nore common in a given area or in a given
of fense, does that, could that have the potential to | essen
the inmpact of it? And the answer nmust be a resoundi ng yes,
and --

THE COURT: | know I'minterrupting you.

VR BAUGH  Yes, sir.

THE COURT: Again you are arguing that the preval ence
of terrorist acts |lessens their significance for purposes of
the death penalty, and that strikes nme as being a very tenuous
ar gunent .

MR, BAUGH  Your Honor, it is very hard -- well, the
Court mght viewit as a tenuous argunment. However, first,
the Court uses the word "terrorisnt a |l ot and the gover nment
does, too. And the government does have a definition of
"terrorisnt and | think it's a pretty good definition.

THE COURT: Tell me what word you woul d rather have
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me use.

MR BAUGH What word | would rather use is "warfare"
bet ween established states and non-established states. That's
what it is.

| can tell the Court fromny ROIC training, generally
recogni zed there are two types of bonbings, strategic and
tactical. Strategic is a wiping out of facilities, w ping out
petroleumfacilities, for exanple. Tactical are destroying
its troop assets, its tank farm its aircraft.

VWhenever you drop bonbs with the intention to coerce
the people into trying to stop a given course of action,
whi ch, by the way, is the definition given in Title 18,
whenever you try to coerce a political result by bonbing and
killing people, that is classified under the federal code as
terrorism

Unfortunately, we do it, they do it, everybody does
it. We all attenpt to coerce political results through the
use of force and the destruction and death of innocents.

THE COURT: But stating the equation that way --
let's tal k about McVeigh -- puts MVeigh on the par with
United States |aw enforcenment; would put any terrorist --

I["musing terrorism

MR BAUGH Yes, sir, and I'mnot finished. |
under st and.

THE COURT: -- as for these purposes, as use of
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instruments of nass destruction --

VR BAUGH  Yes, sir.

THE COURT: -- against targets, a |arge conponent of
which are civilian innocents, for purposes of making sone
political point or applying some coercion.

And it seens to ne that your argunent, when you
anal ogi ze that the warfare, etc., is to say that everybody who
i s capabl e of manufacturing instrunments of mass destruction --
and the state-of-the-art now nmakes that quite easy for people
to do -- is on the sanme par as the government because you are
dealing with warfare between the two.

MR BAUGH | amhesitant to answer this, but | think
it's inmportant that you understand ny perspective for ny
argunent .

No, your Honor, I'mnot saying that. |[|'m saying that
that man over there is a person accused under the |aws of the
United States and he has been entitled to certain
Constitutional protections, and under ny oath and your oath,
our sole purpose in being here is to make sure that those
protections conti nue.

THE COURT: | have no quarrel with that at all.

MR, BAUGH Notice, however, that we are not charged
when we took our oaths, we don't take an oath to a flag or
even to a government, we take an oath to a phil osophy that

protects him If we were on the street, ny answer m ght be
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different, but in here, in front of you, the only issue is
under that Constitution, does he have a right to | ook under
these records to deternmine if there is evidence there; and,
nunber two, if we find it, and I know we wll --

THE COURT: Evidence that the United States was
engaged in warfare against Iraq; evidence that the United
States has sought to i npose sanctions which have caused great
har dshi ps, evidence that the United States sought to --

MR BAUGH | can tell fromthe question --

THE COURT: Please, please. | have the right to
interrupt you. You don't.

MR BAUGH  Yes, sir.

THE COURT: It's not a level playing field.

MR, BAUGH  Another nyth shattered.

THE COURT: -- that the United States sought mlitary
retaliation.

You can equate those two? You can equate an
i ndi vi dual bonbing to the governnental responses?

MR, BAUGH  Your Honor, that's not the issue. If you
want to ask nme outside, I1'll say comng froma country that
was born of revolution, you bet | can. However, that's not
t he questi on.

The question is, whether or not the jury could,
listening to -- that's the next question. The first question

is whether or not evidence of this could | ead to adni ssibl e
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evi dence under a 401 standard which could conmpel a jury or
even influence a jury to |l essen the inpact of the aggravators
that are alleged by the United States in its death notice.
That's the sol e question.

THE COURT: This says the quantity, the cost, the
i mpact .

MR BAUGH.  Cost.

THE COURT: Onh, yes, you ask for the cost. Your
subpoena asked what has been the cost to the United States.

MR BAUGH Ch, yes. I'Il tell you, you want ne to
go to the cost? | tell you why --

THE COURT: Let ne --

MR BAUGH [I'msorry. I'mtrying to keep track

THE COURT: Finish your thought and then let's | ook
at the specific subpoenas and the specific information that
you say you wish, and let's try to then have you tell nme again
why you think it's appropriate, recognizing the threshold that
you have to surnmount is very, very |ow

MR BAUGH | wll abandon ny answer because you have
abandoned your question

THE COURT: Al right.

MR BAUGH We will nove on to the other itens.

THE COURT: Let's look at what you have asked of the
United States Central Command

MR BAUGH Yes, sir, | have the list before ne.
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THE COURT: First thing, "a list of all Iraqi targets
struck by the United States and ally" -- let's assunme that's
to be "allied forces since the conclusion of the Gulf War and
the date of each strike, either by aircraft, manned or
unmanned, the locations attacked, including the governnent to
t he geographic | ocations, using the city nane or region of the
Country of lraq, if appropriate, and the nature or type of
target, i.e., water treatnment facility, comrunication
electrical grid or radar station.”

MR, BAUGH  Yes, sir. Ckay.

THE COURT: Yes. You need all of that for these
pur poses?

MR, BAUGH W thout giving the government a peek at
everyt hing, but just enough to nmeet nmy burden, | would submt,
your Honor, that if the United States -- and first, your
Honor, these things exist because there are pre-strike and
post-stri ke photos of every air strike. That is a matter of
routine. So | know it exists.

THE COURT: Are there post?

MR, BAUGH There's pre-strike and post-strike
damage.

THE COURT: W have not addressed fromthe governnent
the extent to which this is classified information, and
assune we will. W' ve been trying to kind of deal with this

apart fromthat, but --
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MR BAUGH First, | want to answer the classified
information. Can | answer that one first?

THE COURT: Yes, and when you answer that would you
al so answer -- you're nmaking a very broad phil osophical -type
argunent which, although you have worded it several tines, you
probably best expressed it when you said this is warfare.

Even if one were to assume, arguendo, that you are entitled to
show that a state of warfare exists, is it necessary or

rel evant to that argument? That argument you can nmake based
on the information that you get from your other subpoenas, to
whi ch the governnent has not objected, to knowin this detail.

MR, BAUGH First, your Honor, in answer to your
question, I'msure the Iragis know where there have been
bonbs, so I don't think it's a security issue. They get
bonbed, | guess they knowit. So the only people who don't
know it are you and ne. The Anericans know -- the American
Air Force knows and the Iraqis know.

THE COURT: And the nature or type of target?

MR BAUGH  They know it, too.

THE COURT: They know if the targets were m ssed?

MR BAUGH  Excuse ne?

THE COURT: W know t hat happens with sone frequency.

MR BAUGH |'m assuming they don't m ss that much,
but that could be an error on ny part. By getting this

i nformati on --
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THE COURT: And you tal k about "representative" --
don't know what that means -- "pre-strike photographs and
other forns of visual imagery, including the proximty of the
target area to hones, other residences and non-mlitary
strictures and facilities" [sic].

MR BAUGH By "representative,” | don't nean -- you
don't have to give ne all of them and by "visual inmagery,"
include infrared or digitalized inventory that doesn't include
phot ogr aphs.

THE COURT: "And inventory and list of all weapons
expended during each of the strikes and attacks |isted above."

Do you think that is necessary for your argunent, or
do you think that mght create sone --

MR BAUGH Wyuld the use of a fuel air 750-pound
weapon agai nst a small structure increase the |likelihood of --
and | hate to use this term-- collateral damage? And the
answer is yes. So, therefore, if they are using fuel air or
if they are using solid or subrmunitions, that could deternine
whet her or not they have increased a certain reckl essness or
concern about innocents.

THE COURT: Al right, maybe | shoul d hear the
gover nnent .

Before |I hear fromthe governnment, does anybody el se
want to be heard on these issues?

MR, RUHNKE: No, your honor

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13t

you.

now

3550

bi n2
THE COURT: M. Ruhnke, let nme address a question to
M. Baugh correctly points out that the issue before ne

is not admissibility, and we could let this play its

course. Perhaps that would be the nost prudent thing to do,

but you know that we will be spending vast anounts of time on

obj ections made to these opinions, and I'm sure that the

conmuni cati ons nedi a, the subpoenas, | think every network

wi

f eel

be in with notions to quash.
And so | sonehow have the inpression that counse

pressed, so that if there is a way where, preserving

everyone's rights, we can nore quickly get to the quick, it

m ght be useful. \Wether it's one trial or two really doesn't
matter. |If there are two trials, | understand it is the w sh
of the defendants and their clients -- your client -- that

there be a second tri al

MR, RUHNKE: Yes, your Honor

THE COURT: And the sane jury will have heard all of

this. Do you have any views which you wish to express as to

t hese i ssues being presented to the jury?

MR, RUHNKE: Your Honor, it is not our present

intention, nor do | perceive it to becone our future

intention, to offer this kind of defense or this kind of

mtigation in our case. W have different clients who cone
fromdifferent circunstances, etc. | do not disrespect what
M. Baugh is doing, it's just a different set of

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3551
13t 1 bi n2
circunstances, different clients.

| join himon the point that sinply this issue is
whet her a subpoena is likely to produce evidence that may be
rel evant to penalty, but we do not intend to issue a simlar
subpoena on behal f of our client or simlar class of
subpoenas.

MR, FI TZGERALD:  Your Honor, what | woul d point out
is if you ook at the statute concerning the penalty phase,
3592, two things that I would enphasize is that 3592(A)(8),
when it di scusses what may be offered in terns of mitigating
factors, describe the factors as "factors in the defendant's
background, record or character, or any other circunstance of
the offense that nmitigate against inposition of death
sentence,"” and the way | understand M. Baugh's argunent, he
seens to construe "circunstance" of the world. Once we go
down a road of --

THE COURT: What does "any other circunstance of the
of fense,” what -- that's a very inclusive term isn't it?

MR, FITZGERALD: It is, your Honor, but there is a

l[imt. "G rcunstance of the of fense" concerns a plot to bonb
enbassies in Nairobi. It does not nean that we try before the
jury, where the statute still provides that the evidence is

excluded if the probative value is outwei ghed by a danger of
unfair prejudice and confusion to the issues, that we try

worl d history.

SQUTHERN DI STRI CT REPCRTERS (212) 805-0300



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

3552
13t 1 bi n2

Do we try the U S. bonbing of Iraq? Do we then prove
up the response of the Iraqi invasion of Kuwait, invasion of
the Kurds? Do we counterbal ance that with whether the U S
di d becone involved in Serbia and Bosnia? Do we go back to
Wrld War 11? Where do we stop trying warfare? This is not
warfare. This is terrorism This is not conduct of |aw ul
aut hority.

It seens to ne that to the extent it's relevant to
discuss M. al-"Ownhali's notivation, he has that information
He knows what he thought. He has M. Bin Laden's statenents.
And if we focus on the practical, when we [ ook at the
airplanes in Saudi Arabia, we all know there are airpl anes
there. Wiether there is hundreds, or 1,000 or 10,000 is not
rel evant right nowif M. al-'"Oahali had the belief that they
were there. That fact we put before the jury.

But to go down a path where we are rumragi ng upsi de
down all over the government to get discovery of sonething of
which the relevant material he already knows, he knows what he
bel i eves, he knows what he's read, he knows what he's been
i nfl uenced by, and that could be put before the jury.

The rel evance in MVeigh is a very anal ogous
circunstance. They al so addressed the issue of what evidence
t he defendant night offer in opposition to evidence of an
aggravated factor, but it does not say that | can try world

history. This is an offense. Hi s background should be before
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the jury, his record, his history, and the circunstances of
t he of f ense.

THE COURT: M. Baugh argues that the government is
going to assert a lack of renorse as a ground for inposition
of the death penalty and argues that to deal with the issue of
| ack of renorse, which is as of the time the jury speaks,

i nvol ves consi deration of events subsequent to the bonbi ng.
VWhat is your response to that?

MR FI TZGERALD: And to the extent that his own | ack
of renmorse, his mind-set is influenced by what he knows has
happened after the bonmbing, he has that information. |If, for
exanple, he -- it doesn't matter whether there are 12
airplanes or 2,000 in Saudi Arabia as of today, it's his
belief. 1 don't think we need to go out and gat her
information he's unaware of, hand it to himand then have him
say, now I'mtruly not renorseful because |'ve |earned nore.

If he believes that there are planes in Saudi Arabia
and they have not left, and that's true, he has that
information. He knows that. |If he has a belief as to a
nunber, he has that. Wether it's accurate or not is
irrelevant. His |lack of renorse cones fromwhat his
understandi ng of the facts are, and he knows that.

And the |lack of renorse is often in the context of
future dangerousness in the case, but | don't think we have to

get past his lack of renmobrse. He knows what is influencing
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his own belief that he is not sorry for what he did.

THE COURT: 1'mgoing to ask, M. Baugh, that you
subm t another set of subpoenas, because even if one accepts
your contentions, you a nunber of times said to the Court, you
know, we know these docunents exist because we have them
al r eady.

MR BAUGH W have indications of them

THE COURT: It seens to ne that, in all respect, that
insofar as the mlitary operations are concerned, that there's
really very little you need to nake your argument. You don't
need the mnutia. Wether the cost was X billion dollars or Y
billion dollars is really not going to be relevant, and the
nunber of aircraft and the nunber of air carriers and what it
cost really is really not necessary. It will sinply generate
a tremendous anount of good faith litigation on both sides as
to whether that information is classified or is not
classified.

Wth respect to the subpoenas directed to the news
agencies, | will sign those. They have not been reluctant to
chal | enge when they think it's appropriate.

MR, BAUGH  Your Honor, | would like you to
reconsi der your ruling for these grounds.

THE COURT: Yes.

MR BAUGH First, the United States just stood here

and, in response to ny requests, cited 3592(a)(8), talking
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about what can be offered in mtigation.

THE COURT: Yes.

MR BAUGH We're not tal king about mtigation, we're
tal ki ng about negating aggravator. Secondly, the Court says
that | --

THE COURT: M. Baugh, in all respect --

VMR BAUGH  Yes, sir.

THE COURT: -- do you quarrel with the proposition
that it is irrelevant to your argunent, the argunment which you
woul d propose to make, what the exact cost was? And you know
you're going to get an answer fromthe Departnent of Defense,
which will, of course, object, but then say, in order to cone
up with such a conpilation, we're going to need, you know, SiX
nont hs.

MR, BAUGH The answer to that, if I mght, first, |
agree with you that | do not need that information to make an
argunent. | would submit | need that information to win the
argunent. And the purpose is not to make the argunent, it is
to keep himfromdying. And so --

THE COURT: |I'maware that this is a capital case.
Were this not a capital case --

MR BAUGH W wouldn't be having this argunment. |
woul d be hone.

THE COURT: This would have ended nuch earlier,

right.
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MR BAUGH Is that a notion? Because I'll second
it.

THE COURT: No. | don't have to prepare a defense
case. | have lots of tinme and |I've got a cal endar which, you

are aware, is virtually exclusively directed to this case.

But | don't know how much tine you have to spend argui ng about
the estimated cost in United States dollars of air strikes in
Iraq since the Gulf War cease fire, including weapons cost,
aircraft fuel and support services for air strikes, including
unmanned missile attacks.

Now, | know the process of sitting back to prepare a
subpoena or request for a bill of particulars or so on in
whi ch one create actively engages in the process of thinking,
what - -

MR BAUGH  Your Honor --

THE COURT: Let ne just finish the sentence.

MR BAUGH  Yes, sir.

THE COURT: Wat possibly could I ask for?

Now, if you are telling me that these are the
subpoenas and you're not going to change a word of these
subpoenas, the task before this Court is very, very easy. |Is
that what you are telling ne?

MR BAUGH  Your Honor, |I'mnot going to say that,
but I will tell the Court this. For the Court to assune that

the United States Pentagon has not prepared a budget for this
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war - -

THE COURT: That is not what you are asking for

MR BAUGH | want to know how nuch noney is being
spent .

THE COURT: Now, a request of the future budget, |'m
sure that would be of great interest.

MR BAUGH | want to go back and | ook at the past
budgets. | don't want their future budget. |'m not asking
for it.

And your Honor, lastly, you say how nuch tinme have |
spent? What |I'masking for is burdensonme on ne and it's
burdensonme on the governnment. However, ny client --

THE COURT: The argument that you have made this

norni ng - -

VR BAUGH  Yes, sir.

THE COURT: -- I'mgoing to try to state it again,
because if | still have it wong then | would like to have it
right --

MR BAUGH  Yes, sir.

THE COURT: -- is that you want to put before the
jury evidence that the United States has engaged in types of
warfare directed against lraq; that this warfare included the
utilization of weapons of mass destruction; that civilians
were killed; that the nature of the targets and the nature of

the warfare is such that one could reasonably contenpl ate that
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sone civilians would be killed; and that the United States
continues to have a mlitary presence in the Arabian
peni nsul a; and that the United States continues to inpose
sanctions agai nst |Iraq which cause hardshi p, and, you say, the
totality of that is such that the jury should viewthe
aggravating factor of use of a weapon of nmass destruction
causing the death of civilians in the context of a warfare, a
war f are between a governnental and a quasi governnenta
agency.

Is that a fair statenent of what your argunent is?

MR BAUGH No, sir.

THE COURT: No?

MR BAUGH What |'msaying is that | have nmet the

t hreshol d of |ooking to determ ne whether or not that issue

can be successfully argued. No, | am not arguing
adm ssibility. | amnot arguing that |I'mgoing to present
this defense. | amsaying that under the rules, | have the

right to |l ook --

THE COURT: But, you know, | also have sone
obl i gati ons.

MR BAUGH  Yes, sir.

THE COURT: An obligation not to inpose on reasonably
hi gh-1 evel governnmental officials the burden of conmplying with
a subpoena in this detail, nost of which, it seens to ne, is

unnecessary for the purposes of the argunment you are
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consi deri ng maki ng.

MR, BAUGH  Thank you, your Honor.

THE COURT: kay.

MR BAUGH | would --

THE COURT: WII you do that?

MR, BAUGH Yes, sir. Reserving ny objection, of
course. Yes, sir, | wll.

THE COURT: And when will you have that to ne?

MR BAUGH | can't do it tonorrow. M secretary
| ost her grandnother, but | will it by Tuesday.

THE COURT: Al right. | wll sign the subpoenas
directed to the photographic departnent of the -- | don't know
what. The subpoena directed to Ms. Kelly? [I'mnot famliar
with the nane.

MR BAUGH It's an organization in Chicago called
Voi ces of the W/ derness.

MR, FI TZGERALD: Your Honor, just for the record, |
recogni ze there were subpoenas which we were not provided
copies of and there are sonme that we were. Watever the
phot ogr aphi c departnment is, we were not given a copy of that,
just so the record is clear.

MR BAUGH Ch, yes, that's true.

THE COURT: That's true?

MR BAUGH That's true.

THE COURT: | think you were given copies only of the
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subpoenas to governnental entities.

MR, FI TZGERALD: Yes, the Departnent of Defense,
former Secretary of State and the Bureau of Prisons were the
subpoenas we received. And | understand the Bureau of Prisons
is reviewi ng the subpoenas to get back to us, as they said in
the letter.

THE COURT: Al right.

MR COHN: That's mine, your Honor. The gover nnment
has no objection to it.

MR, FI TZGERALD: That's correct, Judge. That's an
update of an old subpoena for M. Al-'Oahali's prison records.

THE COURT: | amnot signing the subpoenas directed
to present or ex governnment officials. That includes
Madel ei ne Al bri ght.

On anot her topic.

MR, BAUGH  Your Honor, can ny client be excused at
this time? |1 have a lot of work to do on these subpoenas.

THE COURT: | think we're alnost finished. It
depends on M. Submt.

M. Schm dt, we had sone coll oquy on Tuesday when
tal king about a tinmetable and you said it was all subject to
the status of discovery requests that you had made which had
not been conmplied with, and I said | don't want to nake any
statements or conmitnents to the jury with respect to

ti metabl e and then di scover that there was going to be an
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application for a continuance and that | was avail able, and
what is the story?

MR, SCHM DT:  Your Honor, we had further discussions
wi th the government yesterday. As to sonme of the materi al
concerning statenments nmade by others, whether excul patory or
806 or inpeachnent, the governnent told ne yesterday that they
have been review ng the docunents and they are going to nmake
them avai |l abl e as soon as they conplete their review. [|'mnot
sure exactly when that is.

The reason why it took themuntil now, the governnent
obvi ously have been pressing their case and they now seemto
be working on it. | don't have an answer when they are going
to have that material turned over to us. So nmaybe they can
answer that question.

MR FI TZGERALD:  Your Honor, as to those materials to
which he is entitled, we are reviewing themto determ ne what
he is entitled to. W intend to have them avail able -- today
is Thursday -- a week fromtonorrow. W have to focus on the
April 3rd subm ssion, the bifurcation notion for M. Ruhnke,
and then the 806 demands and the demands for review of any
materials that nmay exist that may contain Brady with regard to
his client.

MR SCHM DT: As to receipt of it, if the material
itself is self-inclusive and you decide that we are free to

use it and we can either get a stipulation that the witness is
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avail able, that will not present any problens. |If the
material is sonmething that requires us to go another step
which we don't know now, it may or may not present a tine
problem | can't say.

We're still working on the | ast major piece, which is
a stipulation concerning Somalia. W hit some roadbl ocks. W
are hoping to have further discussions, | guess tonorrow, and
hope to resolve that. If we don't resolve that, there is the
order of the Court relating to discovery material that the
governnment is supposed to turn over. W'Il have to deal with
that issue if we can't reach a stipulation

| don't know what to say to your Honor as to how | ong
the governnment will take to turn over that material if they
are required to.

THE COURT: Al right. Just one other unrel ated
matter --

MR SCHM DT: One other matter, your Honor. There is
apparently ex parte discussions that the government wants to
have wi th your Honor concerning Sudan, which we'll want to
deal with that next week as well. W can do that in chanbers
ex parte one after the other, | guess, and nake arrangenents
for that.

THE COURT: | just want to present one other thing
whi ch deals with the defense case on behalf of COdeh and the

guestion of perm ssible cross-exanm nation of Agent Gaudin, and
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that's a matter which | want to address well in advance of
that matter being before the jury. And I'msure that's in
everyone's best interests, so that sonetinme next week | would
like to take that issue up with counsel.

You want to see ne about sone ex parte matter now?

MR WLFORD: Your Honor, not an ex parte matter, but
M. Herman has a matter.

MR, HERVAN: Can we see you in the robing room about
a ClPA matter having to do with M. Odeh?

THE COURT: About a CIPA matter?

MR, HERVAN: Wth the governnent.

THE COURT: C PA.

MR, RUHNKE: Your Honor, before they do that, one
housekeeping -- | don't think we're involved in the Cl PA
argunent. Just one housekeeping matter. M. Fitzgerald has
told me that they will respond to the notion for separate
penal ty phases by next Friday. W would like until the
following Friday to reply to that, and that's okay with the
gover nnent .

THE COURT: Al right.

MR, RUHNKE: Thank you.

THE COURT: Yes. All right. W'IIl adjourn, then,
except for the ex parte matter, until Mbnday norning.

MR, HERMAN:  Judge, M. (Qdeh should be permtted to

stay to review certain evidence.
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THE COURT: Al right.
(Conference in the robing roomfiled under seal)

(Adjourned to April 2, 2001, at 10:00 a.m)
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