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(I'n open court)

THE COURT: Pl ease be seated and inquire: Sonebody
wanted to call sonmething to ny attention?

MR COHN: It had nothing to do with the cases.

THE COURT: It had nothing to do with the case.

MR COHN: We'll wait until you have a nore opportune
monent .

THE COURT: We'll pick a nore opportune nonent.

Conmparing the charge and the transcript and what
peopl e have told me, there are one or two corrections that
"Il have to nake or possible anbiguities that I will have to
clarify, which I will do.

Apparently, in the transcript in the standard
"reasonabl e doubt” which says "cause a reasonable person to

hesitate to act,"” "to hesitate" was left out. I'msure | said
it. 1 say it in ny sleep. Ckay.

MR COHN: We've already had one case in the circuit
about the transcript in reality.

THE COURT: | have that very much in mind, which is
why | will resolve any possible doubts that |I'm aware of.

This notion in |limne on behalf of A -"Owhali, | take
it it has been served on the governnent.

MR COHN: It should have been. | don't know which

one it is, whether those are the ones M. Baugh filed or

whet her the one we're filing.
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THE COURT: Introduction of photographs.

MR, FI TZGERALD: Yes, we just received it.

THE COURT: There is a slight delay in the jury
com ng out. Nothing serious.

MR, HERMAN: Judge, there's a request that the first
break be a prayer break this afternoon, if that's convenient.

THE COURT: Yes.

MR, HERMAN:.  Thank you.

(Jury present)

THE COURT: Cood afternoon.

| have been review ng what | said yesterday, what |
intended to say yesterday and with the transcript, and there
are one or two instances in which there is sonme variation
And of course, | don't know whether | mi sspoke, which is
hi ghly possible, or whether there was an error in
transcription, but in any event, the sinplest thing is to
clear it up.

VWhen | tal ked to you about reasonabl e doubt, and
that's on page 11 of the charge, | said, "Proof beyond a
reasonabl e doubt must, therefore, be proof of such a
convi nci ng character that a reasonabl e person woul d not
hesitate to rely and act on it in the nmost inportant of his
own affairs.” | said earlier, talking about a reasonable
doubt, "It is a doubt that would cause a reasonabl e person to

hesitate to act in a matter of inportance in his or her
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personal life."

Some words were onmitted in the transcript, which is
on page 6048 for those who have a transcript. | think the
meani ng was clear, but in case there is any question about it,
understand that it is a doubt that would cause a person to
hesitate to act in a matter of inportance.

And then on page 21 when | was tal king about the fact
that some w tnesses who have testified have pleaded guilty, |
meant to say, "The decision of that witness to plead guilty
was based on a personal decision of his concerning his own
guilt, and in light of the benefits afforded by the government
to a cooperating witness." And if in fact | said anything
el se, understand that that's what | intended to say.

And finally, along these lines, on page 37, talking
about multiple conspiracies and tal king about what the
defendants claim let ne read the whol e paragraph

"Here, sone of the defendants contend that the
government's proof fails to show under any of the four
conspiracy counts that there existed only one overal
conspiracy. Rather, they claimthat, as to each of the four
conspiracy counts, to the extent the governnent has proven the
exi stence of any conspiracy, there are actually severa
separ ate and i ndependent conspiracies with various groups of
nmenbers. "

VWen we left off yesterday, | drew your attention to
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the page in the special verdict form which is page 28,
regardi ng Counts 222 through 232, and that special verdict
formis simlar to the verdict formwith respect to the
precedi ng counts except it relates to K K. Mhaned and the
enbassy in Dar es Sal aam Tanzania, and calls upon you to

i ndi cate whether you find K K Mbhanmed guilty or not guilty
with respect to each of those counts and whether, if you find
himguilty, whether you find that he hinself killed the victim
or whether he aided and abetted another to kill the victim

Wth respect to Counts Nine through 221, there is a
stipulation marked Government Exhibit 39 which lists the
persons who were allegedly killed during the bonbing in
Nai robi, Kenya, and there is a simlar stipulation marked
Government Exhibit 54 which is relevant to Counts 222 through
232 and whi ch indicates those persons who were all egedly
killed during the bonbing in Dar es Sal aam Tanzania, all of
whi ch brings us to page 92 of ny charge.

And there are going to be, on a few occasi ons, sone
changes in stipulation nunbers. Apparently there was sone
confusion with respect to stipulation nunbers. So that if you
are taking notes or if you have a witing instrunent, you may
want to note the changed stipul ati on nunbers.

Counts 233 through 273 of the indictnent charge
def endants Mohaned Gdeh and Mohamed Rashi d Daoud Al -' Owhal i

with the murder of officers and enpl oyees of the United States
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in Nairobi, Kenya. Specifically, Counts 233 through 273
charge that:

On or about August 7, 1998, in Nairobi, Kenya, and
outside the jurisdiction of any particular state or
district, ... defendants Odeh and Al -'Oahali, ... at |east one
of whomwas first brought to and arrested in the Southern
District of New York, and others known and unknown,
unlawful ly, willfully, deliberately, and nmaliciously, and with
a malice aforethought and with preneditation, did nurder
of ficers and enpl oyees of the United States Governnent, while
such officers and enpl oyees were engaged in and on account of
the performance of their official duties, and persons
assisting such United States CGovernnent officers and enpl oyees
in the performance of their duties, on account of that
assi stance.

These counts appear in paragraph 38 of the
i ndi ctment, and each count corresponds to an enpl oyee of the
United States killed in the explosion at the United States
Enbassy in Nairobi, Kenya, on August 7, 1998. In this regard,
the stipul ati on marked Governnment Exhibit 42 -- not 39, as
appears there, 42 -- is relevant.

Counts 275 and 276 of the indictment charge defendant
K. K. Mhanmed with the murder of officers and enpl oyees of the
United States in Dar es Sal aam Tanzania. Specifically,

Counts 275 and 276 charge:
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On or about August 7, 1998, in Dar es Sal aam
Tanzani a, and outside the jurisdiction of any particular state
or district, ... KK Mhanmed ... [who] was first brought to
and arrested in the Southern District of New York, and others
known and unknown, unlawfully, deliberately, and naliciously,
and with nmalice aforethought and with preneditation, did
nmur der officers and enpl oyees of the United States CGovernnent,
whi | e such officers and enpl oyees were engaged i n and on
account of their official duties, and the persons assisting
such United States Government officers and enpl oyees in the
performance of their duties, on account of that assistance.

These Counts appear in paragraph 42 of the
i ndi ctment, and each count corresponds to an enpl oyee of the
United States killed in the explosion at the United States
Enbassy in Dar es Sal aam Tanzania on August 7, 1998. And in
this regard, the stipulation marked Government Exhibit 55 --
55 -- is relevant.

The statute that the defendants are charged wth
violating in these Counts provides:

VWoever kills ... any officer or enployee of the
United States or of any agency in any branch of the United
States Government (including any nenber of the uniforned
services) while such officer or enployee is engaged in or on
account of the performance of official duties, or any person

assi sting such an officer or enployee in the perfornmance of
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such duties or on account of that assistance is guilty of a
crine.

In these counts, the government further alleges that
t he defendants committed the killings with malice aforethought
and with preneditation.

To satisfy its burden of proof as to Counts 233
t hrough 273 and Counts 275 and 276, the government nust prove
each of the followi ng el enents beyond a reasonabl e doubt:

First, that the defendant you are considering killed,
or aided and abetted the killing of, the victimcharged in the
t hat count;

Second, that the victimwas an officer or enpl oyee of
the United States CGovernnent or of any agency in any branch of
the United States CGovernnent and was engaged in or killed on
account of the performance of his official duties at the tine
i n question;

Third, that the defendant acted unlawfully;

Fourth, that the defendant acted with malice
af or et hought ; and

Fifth, that the defendant acted with prenmeditation

The first elenment of these counts that the governnent
must prove beyond a reasonabl e doubt is that the defendant you
are considering killed, or aided and abetted the killing of,
the victimcharged in that count of the indictmnent.

As | explained to you earlier, it is the governnent's
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burden to prove that the defendant’'s conduct was the direct
cause of the victims death. That neans sinply that the
government nust prove that the defendant inflicted an injury
or injures upon the victimfromwhich the victimdied, or

ai ded and abetted another to inflict such injures. The
definition of "aiding and abetting” provided in Counts Five
and Six is applicable to this elenent of these counts, as
well. Recall that with respect to the defendant Cdeh, the
government's theory is that he aided and abetted the

conmmi ssion of the crime. The governnment does not all ege that
def endant Odeh physically carried out the crinmes charged in
Counts 233 through 273.

The second el enent of these counts that the
government must prove beyond a reasonabl e doubt is that the
victimin the count you are considering was an officer or
enpl oyee of the United States Government or any agency or
branch of the United States Government and was engaged in or
killed on account of the performance of official duties at the
time in question. The law crimnalizing the nurder of
of ficers and enpl oyees of the United States is designed to
protect federal enployees and federal functions. | instruct
you that individuals enployed by United States enbassies are
of ficers and enpl oyees of the United States.

This elenent may be satisfied in one of two ways.

First, it is sufficient to satisfy this elenment for the
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government to show you that, at the tine in question, the
victimyou are considering was in fact an officer or enployee
of the United States engaged in the performance of his or her
official duties. Here, the government does not have to prove
t hat the defendant you are considering knew that the victim
was an officer or enployee of the United States CGovernnent;
nor must the governnment show that the defendant knew that the
victi mwas engaged in the performance of his or her official
duti es.

The second and alternative way for the governnent to
satisfy this elenment is by showing that, at the time in
guestion, the victimyou are considering was an officer or
enpl oyee of the United States who was killed on account of the
performance of his or her official duties. | instruct you
that a person perfornms an "official duty"” when acting within
the scope of what he or she is enployed to do. Here, the
government nust prove that the defendant you are considering
was notivated to kill the victimby that victims performance
of his or her official duties.

The third el ement of these counts that the governnent
must prove beyond a reasonabl e doubt is that the defendant you
are considering acted unlawfully.

As | told you earlier, an act is done unlawfully if
it is done without valid justification or excuse. Wile the

taking of a human life is a nost serious matter, not al
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killing, even when intentional, is unlawful. In the context
of Counts 233 through 273, and Counts 275 and 276, the |aw
forbids killings done without valid justification or excuse.
If you find that the defendant you are considering committed a
killing without valid justification or excuse, this elenent is
sati sfied.

The fourth el enent of these counts that the
gover nment must prove beyond a reasonabl e doubt is that the
def endant you are considering acted with malice aforethought.
As | instructed you earlier when explaining the el ements of
Counts Nine through 232, malice is a state of mnd that would
cause a person to act without regard to the Iife of another
To satisfy this elenent, the defendant nust have acted
consciously, with the intent to kill another person

To show malice, the government nmust prove that the
defendant acted willfully, with a bad or evil purpose to break
the aw. However, the governnent need not prove spite,
mal evol ence, hatred, or ill will to the victim

The fifth and final elenment of these counts that the
government must prove beyond a reasonabl e doubt is that the
def endant you are considering acted with prenmeditation

Again, | defined "preneditation” for you earlier, but
Il will reiterate it here. An act is done with preneditation
if it is done upon deliberation. The governnent, to show

premedi tation, nust show that the defendant killed the victim
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only after thinking the matter over, deliberately,

del i berating whether to act before committing the crine.
There is no requirenent that the government prove that the
def endant deliberated for any particular period of tine. It
is sufficient to satisfy this elenent if you find that before
he acted, the defendant had a period of time to becone fully
aware of what he intended to do and to think it over.

If you find that the defendant killed a victim or
ai ded and abetted the killing of a victim as a result of a
premedi tated design to effect the death of a different person
then the requirenent of preneditation as to the victimyou are
considering is satisfied.

On the special verdict form you nust indicate your
unani nous verdict as to each defendant for each of these
counts.

And if we | ook at page 29 of the special verdict
form you will see it says Counts 233 through 273 charge
def endants Odeh and Al -"Ownhali with the nmurder of officers and
enpl oyees of the United States in Nairobi, Kenya.

And then again, it goes on to explain that you are to
find the defendant guilty or not guilty, and that with respect
to the defendant Al -'Oahali, if you find himguilty, you are
al so to indicate whether your finding of guilt was based on
your determ nation that he hinself killed the victimor

whet her he ai ded and abetted another to kill the victim
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Counts 274 and 277, also, if you | ook at page 34 of
the special verdict form that covers Counts 275 and 276, the
def endant K K Mhaned, the victins as listed there, and the
pl aces for you to indicate your finding as to guilt or not
guilt; and if your finding is one of guilty, a finding as to
whet her you find it based on a finding that he hinself killed
or whet her he aided and abetted in the killing.

Counts 274 and 277, which we begin to address on page
98, charge defendants Odeh and Al -'Oahali with the attenpted
mur der of officers and enpl oyees of the United States by
bonbi ng the United States Enbassy in Nairobi, Kenya, on August
7, 1998.

Specifically, Count 274 and all eges that they, and
ot hers known and unknown, unlawfully, willfully, deliberately
and maliciously and with malice aforethought and preneditation
did attenpt to nurder officers and enpl oyees of the United
States Government, while such officers and enpl oyees were
engaged in and on account of the performance of their official
duties, and persons assisting such United States Government
of ficers and enpl oyees in the performance of their duties by
bonbi ng the United States Enbassy in Nairobi, Kenya.

Count 277 simlarly charges defendant K K. Mhaned
with the attenpted nurder of officers and enpl oyees of the
United States by bombing the United States Enbassy in Dar es

Sal aam Tanzania. And the |anguage in 277 parallels that in
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274, except the name of the defendant and the identification
of the enbassy.

The statute that the defendants are charged wth
violating in Counts 274 and 277 provides:

VWhoever... attenpts to kill any officer or enployee
of the United States or of any agency in any branch of the
United States Governnent ... while such officer or enployee is
engaged in or on account of the performance of official
duties, or any person assisting such an officer or enployee in
t he performance of such duties or on account of that
assistance is guilty of a crine.

To satisfy its burden of proof as to Counts 274 and
277, the governnment nust prove each of the follow ng el enents
beyond a reasonabl e doubt:

First, that on or about August 7, 1998, the defendant
you are considering unlawfully, with malice aforethought, and
with preneditation attenpted to nurder officers or enployees
of the United States, or that he unlawfully, with malice
af oret hought, and with preneditation, aided and abetted
anot her to do so; and

Second, that the officers or enployees of the United
States whomthe defendant attenpted to nmurder were engaged in
or were targeted because of the performance of their official
duties at the tinme in question.

The first elenment that the government nust prove
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beyond a reasonabl e doubt is that on or about August 7, 1998,
t he defendant you are considering unlawfully, with malice
af oret hought, and with preneditation attenpted to nurder
of ficers or enployees of the United States in Nairobi, Kenya
(as to Count 274), or Dar es Sal aam Tanzania (as to Count
277), or that he, unlawfully, with malice aforethought, and
with preneditation, aided and abetted another person to do so.
Recal |, again, that the governnment's theory with respect to
def endant Odeh is that he aided and abetted the conmi ssion of
the of fense. The governnent does not all ege that defendant
Qdeh physically carried out the crinme charged in Count 274.
The definition of "aiding and abetting"” that | gave you
earlier applies to this elenent of these counts.

To satisfy the first elenent of Counts 274 and 277,
you rmust find that the governnent has proven beyond a
reasonabl e doubt both of the follow ng two sub-el ements:

First, that on or about August 7, 1998, the defendant
unlawful ly, with malice aforethought, and with preneditation
intended to cause the death of United States officers or
enpl oyees; and

Second, that on or about August 7, 1998, the
defendant willfully took sone action that was a substanti al
step in an effort to bring about or acconplish the mnurder

And you should refer to ny previous instructions as

to what it neans to act "unlawfully,” "with malice
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af oret hought,” and "with preneditation,” and those definitions
apply here.

A person intends to cause the death of another person
when hi s conscious objective is to cause the death of that
person. He need not know who the person is to have such an
intent.

Mere intention to conmt a serious crinme does not
anount to an attenpt. To convict a defendant of an attenpt,
you rust find beyond a reasonabl e doubt that the defendant
intended to commt the crine charged, and that he took sone
steps, sone action that was a "substantial step” toward the
conmi ssion of that crine.

I n determ ni ng whet her the defendant's actions
anmounted to a substantial step toward the comm ssion of the
crime, you nust distinguish between nere preparation on the
one hand, and the actual doing of the crimnal deed on the
other. Mere preparation, which may consi st of planning or of
devi sing, obtaining or arranging a neans for its conm ssion,
is not an attenpt, although sonme preparations may anmount to an
attenpt. The acts of a person who intends to comrt a crine
will constitute an attenpt where the acts thenselves clearly
indicate an intent to willfully conmt the crinme, and the acts
are a substantial step in a course of conduct planned to

culmnate in the comm ssion of the crine.

The second el ement of Counts 274 and 277 that the
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government nust prove beyond a reasonabl e doubt is that on or
about August 7, 1998, individuals present in the United States
enbassies in Nairobi, Kenya and Dar es Sal aam Tanzani a were
of ficers or enployees of the United States and were engaged in
or targeted on account of the performance of official duties.
Again, | instruct you that individuals enployed by United
States enbassies are officers or enployees of the United
St at es.

Pl ease note, however, that to satisfy this el enent of
Count 274, the governnment mnust prove that any persons that you
find to be officers or enployees of the United States for
pur poses of Count 274 are persons other than those persons
identified in Counts 233 to 273. Likewise, to satisfy this
el ement for Count 277, the governnent nust prove that any
persons that you find to be officers or enployees of the
United States for purposes of Count 277 nust be persons ot her
than those persons identified in Counts 275 and 276. This is
because the offense of attenpted nurder does not apply to
victins who were actually killed.

So if the victimwas actually killed, it is dealt
with in the earlier Count. These Counts deal with persons who
were not actually Kkilled.

This el enent may be satisfied in one of two ways.
First, it is sufficient to satisfy this elenment for the

government to show that, at the time in question, the
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i ndividuals were in fact officers or enployees of the United
States engaged in the performance of their official duties.
Here, the government does not have to prove that the defendant
you are considering knew that the individuals were officers or
enpl oyees of the United States Governnent; nor mnust the
government show that the defendant knew that the individuals
were engaged in the performance of their official duties.

The second and alternative way for the governnent to
satisfy this elenment is by showing that, at the tinme in
guestion, the individuals were officers or enployees of the
United States who were targeted on account of the performance
of official duties. | instruct you that a person perforns an
"official duty"” when acting within the scope of what he or she
is enployed to do. Here, the governnent nust prove that the
def endant you are considering was notivated to target the
i ndividuals by their performance of their official duties.

On the special verdict form you nust indicate your
unani nous verdict as to these counts, with respect to the
def endants you are consi dering.

And you will see that Count 274 calls for you to
i ndi cate whether you find the defendant COdeh guilty or not
guilty, rem nds you that as to himthe charge is only that he
ai ded and abetted, that with respect to Al-'Onhali, you are to
find whether he is guilty or not guilty; and if you find him

guilty, you are to answer whether you find that he hinself



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6176

commtted the offense in Count 274 or aided and abetted the
conmi ssion of the offense in Count 274. And | rem nd you, you
answer one, but not both. |If you find that sonebody hinsel f
committed the offense, you need not consi der whether he ai ded
or abetted another in the conmm ssion of the offense.

We turn then to Counts 278 and 279, which charge the
def endants Odeh and Al -'"Owhali with the nurder of
internationally protected persons by bonbing the United States
Enbassy in Nairobi, Kenya, on August 7, 1998. The Count
charges that on or about August 7, 1998, in Nairobi, Kenya,
and outside the jurisdiction of any particular state or
district, ... defendants Odeh and Al -'Oahali -- skipping the
jurisdictional |anguage which we'll talk about later -- and
ot hers known and unknown, unlawfully, willfully, know ngly,
deliberately, and maliciously, and with nmalice aforethought
and with preneditation, did nurder representatives, officers,
enpl oyees and agents of the United States CGovernnent, who at
the tine and place concerned were entitled pursuant to
international |law to special protection against attack upon
their persons, freedomand dignity.

The statute in question provides "[w] hoever
kills ... [an] internationally protected person"” is guilty of
a crime. As | have previously explained, an "internationally
protected person” is defined to include a "representative,

of ficer, enployee, or agent of the United States Government
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who at the tine and place concerned is entitled pursuant

to international |aw to special protection against attack upon
his person, freedomor dignity."

In these counts, the government further alleges that
t he defendants committed the killings with malice aforethought
and with preneditation.

To satisfy its burden of proof as to Counts 278 and
279 with respect to the defendant you are considering, the
government must prove each of the follow ng el ements beyond a
reasonabl e doubt:

First, that the defendant killed, or aided and
abetted the killing of, the victimas charged;

Second, that the victimwas a representative,
of ficer, enployee, or agent of the United States Government
who at the tine and place concerned was entitled pursuant to
international law to special protection against attack upon
his person, freedom or dignity;

Third, that the defendant acted unlawfully;

Fourth, that the defendant acted with malice
af or et hought; and

Fifth, that the defendant acted with prenmeditation

The first elenent of Counts 278 and 279 that the
government must prove beyond a reasonabl e doubt is that the
def endant you are considering killed, or aided and abetted the

killing of, the victimcharged in that count of the
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i ndi ct ment .

As | explained to you earlier, it is the governnent's
burden to prove that the defendant’'s conduct was the direct
cause of the victims death. That neans sinply that the
government rnust prove that the defendant inflicted an injury
or injuries upon the victimfromwhich the victimdied, or
ai ded and abetted another to inflict such injuries.

The definition of "aiding and abetting" provided
earlier applies to this elenent of these counts. Recall that
with respect to these counts and defendant Cdeh, the
governnment's theory is that he aided and abetted the
conmi ssion of the of fenses charged. The governnment does not
al I ege that defendant Odeh physically carried out the crines
charged in Counts 278 and 279.

The second el enent of these counts that the
gover nment must prove beyond a reasonabl e doubt is that the
victimwas a representative, officer, enployee, or agent of
the United States Governnent who at the tinme and pl ace
concerned was entitled pursuant to international law to
speci al protection against attack upon his person, freedom or
dignity.

The parties have stipulated -- and it's not in the
text, but the stipulation is Governnent Exhibit 40, 4-O -- the
parties have stipulated in Governnent Exhibit 40 that Julian

Leotis Bartley, Sr., and Prabhi Gutpara Kavaler, were
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enpl oyees of the United States Governnent entitled to such
speci al protection under international |aw on August 7, 1998.
As | have already instructed you, the governnent does not have
to prove that the defendants knew the identity of these
internationally protected persons, or that the defendants knew
that these individuals were internationally protected persons.

The third el enent of Counts 278 and 279 that the
gover nment must prove beyond a reasonabl e doubt is that the
def endant you are considering acted unlawfully.

As | told you earlier, an act is done unlawfully if
it was done without justification or excuse. While the taking
of a human life is a nost serious matter, not all killing,
even when intentional, is unlawful. In the context of Counts
278 and 279, the law forbids killings done without valid
justification or excuse. And if you find that the defendant
you are considering committed a killing without valid
justification or excuse, this elenment is satisfied.

The fourth el enent that the government nust prove
beyond a reasonabl e doubt is that the defendant you are
considering acted with malice aforethought.

As | instructed you earlier, nalice is a state of
m nd that would cause a person to act without regard to the
life of another. To satisfy this elenment, the defendant nust
have acted consciously, with the intent to kill another

person.
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To establish this elenent, the governnent nust prove
that the defendant acted willfully, with a bad or evil purpose
to break the law. However, the government need not prove
spite, malevolence, hatred, or ill will to the victim

And the fifth elenent as to these two counts, 278 and
279, is that the government nust prove beyond a reasonabl e
doubt that the defendant you are considering acted with
premedi tation.

| defined that earlier, but I'Il repeat it. An act
is done with premeditation if it is done upon deliberation
To satisfy this elenent, the governnent nust prove the
defendant killed the victim or aided and abetted the killing
of the victim only after thinking the matter over,
del i berating whether to act before commtting the crine.
There is no requirenent that the government prove that the
def endant deliberated for any particular period of tine. It
is sufficient to satisfy this elenent if you find that before
he acted, the defendant had a period of time to becone fully
aware of what he intended to do and to think it over.

Wth respect to each of the defendants you are
consi dering, you nust indicate your unani nous verdict for
Counts 278 and 279 on the special verdict form which appears
on page 36.

VWile we're | ooking at the special verdict form if

you turn back to Count 277 and to the previous page, you will
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see that there is a provision for your findings with respect
to Count 277 and the defendant K K. Mhaned, which asks the
qguestion of whether you find himguilty or not guilty; and if
you find himguilty, whether you find that he hinself

conmm tted the offense or aided and abetted the conmmi ssion of
t he of f ense.

For Counts 278 and 279, you will see there is a
provision for you to find with respect to Odeh whether he is
guilty or not guilty, that the other two boxes are bl acked out
because there is no claimthat he hinself caused the death,
killed the victim The only allegation with respect to Odeh
is that he aided and abetted the conm ssion of that crine.

Wth respect to Al-'Onhali, the government contends
that he is guilty because he hinself killed the victimor
alternatively, that he aided and abetted another in the
killing of the victim

Now, Counts 280 and 281 deal with attenpted nurder of
internationally protected persons. And again, |'msure you
realize the pattern here, beginning in the earlier counts,
whi ch were the conspiracy counts, and then the substantive
counts, which deal with the allegations of the actua
conmi ssion of the crinme, and now we have this count and ot her
counts that deal with attenpt, attenpted nurder, where the
i ntended victi mwas not actually killed, but there was an

attenpt to do so
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So I'msure you're aware of the repetition, there is
asimlarity with respect to these counts, but the differences
are what the status of the victimwas, whether the victim
actually died or not, or whether there was an attenpt to kil
the victim

And Counts 280 and 281 deal with attenpted murder of

i nternationally protected persons.

(Conti nued on next page)
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THE COURT: (Continuing) Count 280 of the indictnent
charges the defendants Odeh and Al -'Onhali with the attenpted
mur der of the anbassador of the United States to Kenya, and
other representatives, officers, enployees, and agents of the
United States governnent by bombing the United States Enbassy
in Nairobi, Kenya, on August 7, 1998, and charges that they,
and ot hers known and unknown, unlawfully, wllfully,
knowi ngly, deliberately and naliciously, and with malice
af oret hought and with preneditation, did attenpt to nmurder the
anbassador of the United States to Kenya and ot her
representatives, officers, enployees and agents of the United
States government, who at the tinme and pl ace concerned were
entitled pursuant to international |law to special protection
agai nst attack upon their persons, freedomand dignity, by
bonbi ng the United States Enbassy in Nairobi, Kenya.

Count 281 of the indictnment charges defendant K K
Mohamed with the attenpted nurder of the anmbassador of the
United States to Tanzania and ot her representatives, officers,
enpl oyees, and agents of the United States governnment by
bonbi ng the United States Enbassy in Dar es Sal aam Tanzani a,
on August 7, 1998. And you have the | anguage of the count of
the indictnment there before you, and of course you understand
with all of these excerpts fromthe indictnent, you have the
indictrment itself before you during your deliberations.

The statute that the defendants are charged wth
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violating in Counts 280 and 281 provides that: Woever
attenpts to kill ... an internationally protected is guilty of
acrime. "Internationally protected person” has the sane
definition that | gave you earlier.

To satisfy its burden of proof as to Counts 280 and
281, the governnment nust prove each of the follow ng el enents
beyond a reasonabl e doubt:

First, that on or about August 7, 1998, the defendant
you are considering unlawfully, with malice aforethought and
with preneditation, attenpted to nurder internationally
protected persons or that he unlawfully, with malice

af oret hought and with preneditation, aided and abetted anot her

to do so;
Second, that the individuals whomthe defendant
attenpted to murder were internationally protected persons.
The first el ement the governnment nust prove beyond a
reasonabl e doubt is that on or about August 7, 1998, the
def endant you are considering unlawfully, with malice
af oret hought and with preneditation, attenpted to nurder
internationally protected persons at the United States Enbassy
in Nairobi, Kenya (as to Count 280), and Dar es Sal aam
Tanzania (as to Count 281), or that he, unlawfully, with
mal i ce af oret hought and with preneditation, aided and abetted
anot her person to do so. The definition of "aiding and

abetting" which was provided earlier is applicable to this
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element. Recall that with respect to these counts and the

def endant Odeh, the government's theory is that he aided and
abetted the comm ssion of the offense charged. The governnent
does not allege that he physically carried out the crines
charged in Counts 280 and 281

The governnent, to satisfy the first el enent of
Counts 280 and 281, nust prove beyond a reasonabl e doubt both
of the follow ng two sub-el enents:

First, that on or about August 7, 1998, the defendant
unlawful ly, with malice aforethought and with preneditation
i ntended to cause the death of internationally protected
per sons;

Second, that on or about August 7, 1998, the
defendant willfully took sone action that was a substanti al
step in an effort to bring about or acconplish the mnurder

As | have previously instructed you, a person intends
to cause the death of another person when his conscious
objective is to cause the death of that person. He need not
know who the person is to have such an intent. You should
refer to nmy previous instructions as to what it nmeans to act

"unlawfully," "with malice aforethought,” and "wth
premedi tation,"” and apply those definitions here.

In the instructions to Counts 274 and 277, | provided
you with a definition of "substantial step,” and you should

apply those instructions to this elenment of these counts as
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wel | .

The second el enent of Counts 280 and 281 the
gover nment mnust prove beyond a reasonabl e doubt is that on or
about August 7, 1998, individuals present in the United States
enbassies in Nairobi, Kenya, and Dar es Sal aam Tanzania, were
internationally protected persons. The term"internationally
protected person” was defined in the instructions on Counts
278 and 279.

The crime of attenpted murder of internationally
protected persons is designed, in part, to protect federa
enpl oyees and federal functions, and therefore it is
sufficient for the government to show that the defendants
i ntended to performthe acts which are charged upon
i ndi viduals who in fact were internationally protected
persons. The governnent does not have to prove that the
def endant you are considering knew the identity of these
internationally protected persons, or that the defendant knew
that these individuals were internationally protected persons.

The parties have stipulated that the United States
anbassador to Kenya and the acting United States anbassador to
Tanzania, as well as other enployees of the United States
government present at the United States enbassies in Nairobi
Kenya, and Dar es Sal aam Tanzania, were internationally
protected persons on August 7, 1998. \Whether the defendants

knew t hat these individuals were internationally protected
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persons at the time of the alleged attenpted nmurder is
irrelevant to your determnation as to this el enent of these
counts.

Pl ease note, however, that to satisfy this el enent
for Count 280, any persons that you find to be internationally
protected persons for the purposes of Count 280 nust be
persons other than those identified in Counts 278 and 279,
that is, Julian Leotis Bartley, Sr., and Prabhi Gutpara
Kaval er, who were actually killed. Again, this is because the
of fenses of attenpted nurder do not apply to victinms who were
actual ly killed.

You will see that the verdict formfor Count 280 is
cont ai ned on page 37.

I want to go back and correct sonmething | said a
little earlier when I was tal ki ng about defendant Qdeh and the
definition of "aiding and abetting.” | made reference to two
counts, and what | neant to say is, recall that with respect
to Count 280 the governnent's theory is that he aided and
abetted the conmm ssion of the offense. The governnment does
not allege that the defendant Odeh physically carried out the
crime charged in Count 280. The reference to Count 281 and
Qdeh shoul d be stricken

The special verdict form as | say, is the road map
| hesitate to say the bible but sone people may characterize

it as that. It is all very inportant, but certainly the
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instructions contained in the charge are the critica
instructions that you nust follow, not the summary here. But
as to what it is that you are to decide, what are the issues
as to which you should deliberate and reach your verdict, the
special verdict formis the road map

There you will see Count 280 calls for you to nmake
your finding as to guilt or not guilty as to the defendant
Qdeh and defendant Al-'Ownhali, and with Odeh on the theory of
ai ding and abetting only, and with respect to Al-"Onhali to
indicate, if you have found himguilty, whether you found that
he hinself committed the offense or whether you find he aided
and abetted the comm ssion of the of fense, and only one of
those is to be checked.

Count 281 on the next page follows the sane pattern

W will take a breather, a standing stretch

(Pause)

THE COURT: Ladies and gentlenen, there is sone
guesti on about whether on page 101 when | was tal ki ng about
attenpt | said nere intention to conmt a specific crine does
not anount to an attenpt. |If | said sonething else, it was
uni nt enti onal

We are on page 114 and Count 282 of the indictnent,
whi ch charges the defendants Odeh, Al-'Ownhali and K K. Mhaned
wi th using and carrying an expl osive during the conm ssion of

the crime of conspiracy to nurder United States nationals as
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charged in Count 1. Count 282 charges:

From at |east 1991 until the date of the filing of
this indictnent, May 8, 2000, in the various countries listed
there, defendants Gdeh, A -'Owhali and K K. Mhamed -- | am
skipping the jurisdictional matters that we will talk about
later -- together with other nmenbers of Al Qaeda, Egyptian
I slam ¢ Ji had, and ot hers known and unknown to the grand jury,
unlawful ly, willfully and knowingly did use and carry an
expl osive, as that termis defined in the rel evant statute
during the comm ssion of a felony for which they m ght be
prosecuted in a court of the United States, nanely, the
conspiracy to nurder United States nationals, in violation of
the relevant statute, as set forth in Count 1 of this
indictment ... to wit, the defendants used and carried bonbs
in connection with the attacks on the United States enbassies
in Nairobi, Kenya, and Dar es Sal aam Tanzani a.

The statute relevant here provides:

VWhoever uses fire or an explosive to conmt any
fel ony which may be prosecuted in a court of the United
States, or carries an explosive during the conmm ssion of any
fel ony which may be prosecuted in a court of the United
States, is guilty of a crinmne.

To satisfy its burden of proof as to Count 282, the
government must prove each of the follow ng el ements beyond a

r easonabl e doubt :
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First, that the defendant you are considering
conmmitted a felony for which he may be prosecuted in a court
of the United States; and

Second, that the defendant used an explosive to
commit that felony or carried an expl osive, or aided and
abetted anot her person to do so, during the conm ssion of that
fel ony.

The first el ement the governnment mnmust prove beyond a
reasonabl e doubt is that the defendant you are considering
conmmitted a felony for which he may be prosecuted in a court
of the United States.

Def endants Qdeh, Al-'Ownhali and Mohaned are charged
in Count 1 with conmtting the crime of conspiracy to nurder
United States nationals. | instruct you that the crinme of
conspiracy to nurder United States nationals is a felony for
whi ch the defendants m ght be prosecuted in a court of the
United States. However, it is for you to determ ne that the
government has proven beyond a reasonabl e doubt that the
def endants you are considering committed the crine of
conspiracy to nurder United States nationals as charged.

If upon all the evidence you find that the governnent
has failed to prove Count 1 beyond a reasonabl e doubt as to a
particul ar defendant, then you are not to consider Count 282
as to that defendant. Count 282 is to be considered as to a

defendant only if you first find himguilty under Count 1 as



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6191

char ged

The second el enent the governnent nust prove beyond a
reasonabl e doubt is that the defendant you are considering
used an explosive to conmit the crime charged in Count 1, or
carried an explosive during the -- let nme start that again.

The second el enent the governnent nust prove beyond a
reasonabl e doubt is that the defendant you are considering
used an explosive to conmit the crime charged in Count 1, or
carried an expl osive during the comm ssion of the crine
charged in Count 1, or aided and abetted another person to do
so. \Where, as here, the indictnment charges the defendant with
both using and carrying an expl osi ve, the governnment need only
prove one or the other, not both.

To use an explosive to commit a crinme means to use it
in such a way that it was an integral part of the conm ssion
of the crime. To establish that the defendant you are
consi dering used an explosive to commt a felony, the
government must prove beyond a reasonabl e doubt that the
def endant actively enpl oyed the expl osive during and in
relation to the conm ssion of the underlying felony. Mere
possessi on of an explosive, even with intent to use it later
is insufficient to establish active enploynment or use of an
expl osi ve.

The term "expl osive" is defined by the statute. |

gave you that definition in connection with Count 4 and | will



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6192

not repeat it here.

To carry an explosive neans to have it within your
control so that it was available in such a way that it could
further the conm ssion of the crine. The defendant did not
necessarily have to hold the explosive physically, that is,
have actual possession of it on his person. |If you find that
t he def endant had dom ni on and control over the place where
t he expl osive was | ocated, and had the power and intention to
exerci se control over the explosive, you may find that the
government has proven that the defendant carried the
expl osi ves.

To satisfy this elenent, you nust also find that the
def endant you are considering knowi ngly used or carried the
expl osive. This neans he used or carried the explosive
purposely and voluntarily, and not by accident or m stake.

Wth respect to this elenment of the count, the
principle of aiding and abetting that | described earlier
applies. Thus, if you find that sone other person actually
committed the crine of using an explosive to commit a felony
or carrying an explosive during a felony, you may convict the
def endant you are considering of that sane offense if you find
that he aided and abetted that other person's conm ssion of
the crime. To convict the defendant as an aider and abettor
on Count 282, the governnment nust establish that he aided and

abetted anot her person's use or carrying of the explosive in
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connection with the attacks on the United States enbassies in
Nai robi, Kenya, and Dar es Sal aam Tanzania. | caution you,
however, that to convict the defendant as an aider and
abettor, it is not sufficient that you find himto have ai ded
and abetted the underlying felony, that is, the conspiracy to
murder United States nationals alleged in Count 1. The
government must prove that he ai ded and abetted anot her
person's use or carrying of the explosive.

The governnment may prove the defendant’'s conm ssion
of the crime charged in Count 282 by showi ng either that he
actually commtted the crime hinmself or that he aided and
abetted anot her person's commssion. It is not required that
both be established, but neither may be established unless the
government has proven the required el enents beyond a
reasonabl e doubt. However, let nme rem nd you that the
governnment's theory under Count 282 with respect to Qdeh is
not that he hinself used or carried an expl osive in connection
with the felony charged in Count 1, but that he aided and
abetted another in doing so. Therefore, you need not consider
whet her Odeh personally used or carried an explosive in
connection with the felony in Count 1

On the special verdict form you nust indicate your
unani nous verdict as to Count 282 with respect to the
defendants you are considering. Count 282 spells out the

guestions that you are called upon to answer with respect to
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that count as to each of those defendants, that is, guilty or
not guilty, and then with respect to Al -'Oahali and Mhaned,
whet her your finding of guilt, if you have found guilt, is
based on hinself used or carried or aided and abetted anot her
to do so.

VWi ch takes us to Counts 283 and 284. Count 283 of
the indi ctment charges CQdeh and Al -'Owhali wth using and
carrying a firearmduring the comr ssion of a crinme of
vi ol ence in connection with the bonbing of the American
Enbassy in Nairobi, and the | anguage of Count 283 is set
forth, and the critical |anguage is unlawfully, willfully and
knowi ngly, in and during and in relation to a crine of
vi ol ence for which they may be prosecuted in a court of the
United States, nanely, the bonmbing of the United States
Enbassy in Nairobi, Kenya, as set forth in Count 5 of this
indictrment, did use and carry a firearmas that termis
defined to include any destructive device, to wit, the
defendants did use and carry an expl osive device during and in
relation to the bonbing of the United States Enbassy in
Nai robi, Kenya, set forth in Count 5 of this indictnment.

Count 284 simlarly charges the defendant K K
Mohamed in relation to the bonbing of the United States
Enbassy in Dar es Sal aam Tanzania, as set forth in Count 6 of
the indi ctnent.

The statute that the defendants are charged wth
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violating in Counts 283 and 284 provides in relevant part:

Any person, who, during and in relation to any crine
of violence ... for which the person may be prosecuted in a
court of the United States, uses or carries a firearmis
guilty of a crine.

To satisfy its burden of proof as to Counts 283 and
284, the governnment nust prove each of the follow ng el enents
beyond a reasonabl e doubt:

First, that the defendant you are considering
committed a crinme of violence for which he may be prosecuted
in acourt of the United States; and

Second, that the defendant know ngly used or carried
a firearm that is, a destructive device, during and in
relation to the conmission of that crinme of violence, or that
he know ngly ai ded and abetted anot her person to do so.

The first el ement the governnment nust prove beyond a
reasonabl e doubt is that the defendant you are considering
committed a crinme of violence for which he m ght be prosecuted
in a court of the United States.

Def endants Qdeh and Al -' Onhali are charged i n Count
283 with using and carrying a firearmduring the conm ssion of
the crime of expl osive damage or destruction of federa
property charged in Count 5. Defendant K K. Mhanmed is
charged in Count 284 with using and carrying a firearmduring

the conm ssion of the crime of expl osive damage or destruction
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of federal property charged in Count 6. | instruct you that
expl osi ve danage or destruction of federal property is a crine
of violence. However, it is for you to determ ne whether the
gover nnment has proven beyond a reasonabl e doubt that the
def endant you are considering comritted that crine as charged.

If upon all of the evidence you find, with respect to
t he def endant you are considering, that the governnment has
failed to prove Count 5 beyond a reasonabl e doubt, then you
are not to decide Count 283 as to that defendant. Likew se,
if you find with respect to defendant K K. Mbhaned that the
government has failed to prove Count 6 beyond a reasonabl e
doubt, then you are not to decide Count 284. In other words,
Count 283 is to be considered as to a particul ar def endant
only if you first find himguilty under Count 5, and Count 284
is to be considered only if you find the defendant guilty
under Count 6.

In reaching your verdict on Count 283, you may
consi der the evidence of Count 5 only for the purpose of
determ ni ng whet her the el ements have of Count 283 have been
satisfied. Simlarly, as to Count 284, you may consider the
evi dence of Count 6 only for the purpose of determ ning
whet her the elenments of Count 284 have been established.

The second el enent the governnent nust prove beyond a
reasonabl e doubt is that the defendant you are considering

knowi ngly used or carried a firearmduring and in relation to
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t he conm ssion of the underlying crime of violence, or that he
knowi ngly ai ded and abetted anot her person to do so. The
statutory definition of "firearm' includes a "destructive
device." To satisfy this elenment, the government nust prove
beyond a reasonabl e doubt that the firearmused or carried
during the comm ssion of the crinme of violence was a
destructive device. As | told you earlier, a "destructive
device" is defined in the statute to include an expl osive,
i ncendi ary or poison gas bonb, an expl osive, incendiary or
poi son gas grenade, an explosive, incendiary or poison gas
rocket, an explosive, incendiary or poison gas mne, or any
simlar device.

Counts 283 and 284 allege that the defendants did
"use and carry" a destructive device. Wuere, as here, both
using and carrying are charged, the government need only prove
one or the other, not both.

To prove that the defendant you are considering used
a destructive device, the government nust prove beyond a
reasonabl e doubt that the defendant actively enployed the
destructive device during and in relation to the conm ssion of
the crime of violence. Mere possession of the destructive
device, even with an intent to use it later, is insufficient
to establish active enploynment or use of a destructive device.

To prove that the defendant you are considering

carried a destructive device, the governnent nmust prove beyond
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a reasonabl e doubt that the defendant had the device within
his control in such a way that it furthered the comm ssion of
the crime of violence or was an integral part of the

conmi ssion of the crime of violence. The defendant need not
necessarily have to hold the device physically, that is, have
actual possession of it on his person. |If you find that the
def endant had domi ni on and control over the place where the
destructive device was | ocated, and had the power and the
intention to exercise control over the destructive device in
such a way that it furthered the conm ssion of the crinme of

vi ol ence, you may find that the governnment has proven that the
def endant carried the destructive device.

It is not sufficient to prove carrying if all the
government has proven is that the destructive device was
transported in a vehicle in which the defendant was ridi ng.
There nust be proof that the defendant knew of the device's
presence and had the power and intention to exercise control
over the destructive device so that it was available for his
use in the commission of the crinme if the need arose.

To satisfy this elenent, you nust also find that the
def endant acted knowi ngly, that is, that he used or carried
t he destructive device purposely and voluntarily, and not by
accident or mstake. It also neans that he knew that the
weapon was a destructive device. However, the governnent is

not required to prove that the defendant knew that he was
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br eaki ng the I aw

As before, the principles of aiding and abetting that
| have previously defined, described, apply to this el enent.
Thus, if you find that some other person actually commtted
the crime of using or carrying a destructive device during and
inrelation to a crine of violence, you may convict the
def endant of that sane offense if you find that he aided and
abetted that other person's use or carrying of the destructive
device. To convict the defendant you are considering as an
ai der and abettor on Count 283 or 284, the government mnust
establish that he aided and abetted another person's use or
carrying of the destructive device during and in relation to
t he bonbing of the United States Embassy in Nairobi, Kenya,
Count 283, or in relation to the bonbing of the United States
Enbassy in Dar es Sal aam Tanzania, Count 284.

| caution you, however, that to convict the defendant
as an aider and abettor it is not sufficient that you find him
to have aided and abetted the underlying violent crinme, that
is, explosive destruction of federal property.

The governnment may prove the defendant’'s conm ssion
of the crime charged in Count 283 or 284 by show ng either he
actually commtted the crime hinmself or that he aided and
abetted anot her person's conmmission of the crine. It is not
required that both be established, but neither may be

est abl i shed unl ess the governnment has proved the required
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el ements beyond a reasonabl e doubt. However, with respect to
Count 283, the government only alleges that defendant QOdeh
acted as an aider and abettor. Therefore, you need not

consi der whet her he personally used or carried a destructive
device in connection with Count 5.

The special verdict formfor Counts 283 and 284
appears on pages 41, 42 and 43, and they follow the pattern
whi ch we have used with respect to the precedi ng counts.

Ladi es and gentl enen, | have now conpl eted ny
instructions to you concerning the substantive offenses of the
i ndi ctment arising out of the enbassy bonbi ngs in Kenya and
Tanzania. But before | nove on to the third and final group
of counts in the indictnment, that is, the counts involving
al | eged perjury by defendant Wadi h EIl Hage, | have to nention
a word about venue.

Federal |aw provides certain rules that govern the
| ocation where a crimnal prosecution may be brought by the
United States governnent, and these are known as venue rul es.
As you have heard throughout this trial, many of the acts
al l eged to have taken place occurred overseas, in Africa and
inthe Mddle East. Neverthel ess, Anerican |aw provides that
t he defendants charged with conmtting those acts may be
prosecuted here in the Southern District of New York, so |ong
as you the jury find certain facts to be true.

In other words, as to each of the counts of the
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i ndictrment | have di scussed with you thus far -- that is,
Counts 1 through 284 -- you the jury must find that venue
properly existed in the Southern District of New York. Venue
is just a fancy word for the place where sonebody may be
tried.

The governnent's burden of proof with respect to
est abl i shing venue under each count of the indictnment where
venue is at issue is by a preponderance of the evidence. To
prove sonet hing by a preponderance of the evidence neans to
prove that sonething is nore likely true than not true. It is
determ ned by considering all the evidence and deci di ng which
evidence is nore convincing. |If the evidence appears to be
equal Iy bal anced, or if you cannot say on which side it weighs
heavi er, you resolve the question of venue against the
gover nnent .

Now, as to Counts 1 through 284 of the indictnent,
venue will be established with respect to a particul ar count
if you find, by a preponderance of the evidence, that at | east
one of the defendants charged in the count you are considering
was first brought to or arrested in the Southern District of
New York in connection with that count. |In other words, the
government nust prove, by a preponderance of the evidence,

t hat when one or nore of the defendants charged in the count
you are considering was first brought to or arrested in the

United States in connection with that count, that event took
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place within the Southern District of New York

O course, in those counts between Count 1 and Count
284 where only one defendant is charged, you nust find that
t he governnment has proven venue as to that one defendant.

This requirenment is met as long as at |east one
defendant -- not necessarily all the defendants -- named in
the count you are considering was first brought into or
arrested in the United States within the Southern District of
New Yor K.

| instruct you that Newburgh, New York, where Stewart
Air Force Base is located, is in Orange County, New York
which is within the Southern District of New York. So too is
New York County, better known as Manhattan, which contains
both the United States Courthouse and the Metropolitan
Correctional Center.

Understand that venue nmust be independently proven by
a preponderance of the evidence for each of the 284 counts in
the indictnment, from Counts 1 through 284. And whatever it is
you find to be the basis for venue in the Southern District of
New York, you the jury nust unani nously agree on the specific
basis for your finding as to each count of the indictnent
where venue is at issue. But if you find, as to any defendant
and as to any counts where venue is an issue, that venue has
not been proven, then you nust find the defendant you are

considering not guilty as to that count.
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As for the remaining counts of the indictnment, that
is, Counts 285 to 302, the offense elenents of which | wll
tell you after we take our nidafternoon break, venue is not an
i ssue separately before you.

W will take our mdafternoon break at this point.

(Recess)

(Conti nued on next page)
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(I'n open court)

MR, COHN:  Your Honor, was | mstaken or did you
allow themto take the materials hone with themlast night?

THE COURT: | did not allow them

MR COHN:  Pardon?

THE COURT: | did not allow them

MR COHN: | thought | heard you say take them hone,
and | probably mssed the "don't."

(Pause)

(Jury present)

THE COURT: We're in the home stretch

And we turn to the perjury counts with respect to
defendant Al -'Oanhali. And yesterday | think | suggested that
you put the indictnent aside, but do you have it with you?
Because with respect to these counts, we nmay want to refer to
the actual indictnment itself. And if you' re reading al ong
with ne, 1'mon page 128.

The third category of charges in the indictnment --
the first is conspiracy, the second is the substantive
of fenses -- the third category of charges in the indictnent
are the perjury charges agai nst the defendant Wadi h El Hage
whi ch are included in Counts 285 through 302. And def endant
El Hage has denied that he is guilty of these charges.

Counts 285 through 302 charge defendant Wadi h El Hage

wi th making fal se declarations before a federal G and Jury,
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that is, with perjury. Sinply stated, perjury is the willful
giving of false testinony, before a conpetent tribunal while
under oath, knowi ng the testinmony is false as to a materi al
matter.

The indi ctment charges El Hage with 18 counts of
committing perjury before a federal Grand Jury, in violation
of a statute that provides in pertinent part, "[w hoever under
oath ... in any proceeding before ... any ... Gand Jury of
the United States know ngly makes any fal se materi al
declaration” is guilty of a crinme.

The adm nistration of justice depends upon respect
for the sanctity of an oath. It is essential to the
adm ni stration of justice and the enforcenent of the | aws that
those called upon to testify before conpetent tribunals
enpowered by |law to adm nister oaths give truthful testinony.

This federal court is such a tribunal, and there are
ot her such bodi es, such as a Grand Jury or a regular jury,
like yours. Wrtnesses appearing before such bodi es, whet her
voluntarily or under the conmpul sion of the subpoena, take an
oath or affirmthat they will tell the truth, the whole truth,
and nothing but the truth, just as you have heard that oath or
affirmati on adm nistered in this courtroomto every w tness
who testified before you.

Once under such an oath or affirmation, the w tness

is bound to tell what he knows in answer to the questions
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asked, for the purpose of bringing out the truth of the matter
under inquiry.

Now, please turn to Counts 285 and 302 of the
indictment. Actually, turn to page 70 of the indictnent.

The governnent's all egations as to the background of
the investigation in connection with which defendant El Hage
testified and the alleged testinony he gave are detailed from
par agraphs 57 to 82 of the indictnent.

I remind you that the indictrment is not evidence, and
is just an accusation

These counts charge that on or about Septenber 24,
1997 and Septenber 16, 1998, defendant El Hage conmtted
perjury by testifying falsely before a Gand Jury sitting in
this district. In the indictnent, the underlined responses
are those which the government alleges are false materi al
decl arati ons.

Now, you notice that on begi nning on page 70,
par agraphs 57 and 58, and 59, 60, 61, 62, going on to
par agraph 64 on page 76, the indictrment sets forth the
background of the alleged perjury, just as it has a background
prior to Count One, and this sets forth the governnment's
version of the context in which the alleged perjuries took
pl ace. And you should read them You should read those,
understanding that that is not evidence; that is part of the

indictnment, which is an accusation, not evi dence.
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And then | amnot going to read all of these, but |
will read 285, page 76, which says that, "On or about
Sept enber 24, 1997" -- and let me stop there, because you will
see sone counts relate to the appearance before the Gand Jury
on that date and sone relate to the appearance on Septenber
16, 1998, and the first |line of each count will tell you which
date is involved -- "in the Southern District of New York, the
def endant Wadih El Hage," and then it lists his aliases or
ot her names by which he is known, "having taken an oath to
testify truthfully in a proceeding before a Gand Jury sitting
in the Southern District of New York, unlawfully, willfully,
knowi ngly, and contrary to such oath, did make fal se materi al
declarations, to wit, he gave the follow ng underlined
testimony."

And then you see the questions asked and the answers
given, and you will see that there is a letter in the margin,
A
"Q Wen was the last tine you saw Usama Bin Laden in person?
"A In '94."

And that's underlined. And as we have just said, in
the indictnment the underlined responses are those which the
governnment alleges are false material declarations. And then
it continues, and you will see wherever there is an underlined
passage, that is the answer which the governnent contends is a

material false statenent, and the initial in the margin
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identifies which false statenent is referred to and that
beconmes inportant |ater when we turn to the special verdict
form

To satisfy its burden of proof -- I"'mon 129 -- as to
Counts 285 to 302, the governnent nust prove beyond a
reasonabl e doubt each of the followi ng elements, or parts, of
the crime of perjury.

First, that the testinony before the Grand Jury was
gi ven whil e the defendant was under oath;

Second, that such testinony was false as set forth in
t he indi ctnent;

Third, that the matters as to which it is charged
that the defendant gave fal se testinony were nmaterial to the
i ssues under inquiry by the Gand Jury; and

Fourth, that such fal se testinmbny was given
know ngl y.

These el enents apply individually to each of Counts
285 to 302. Therefore, in order to sustain its burden of
proof as to any one of those counts, the governnent nust
est abl i sh beyond a reasonabl e doubt each of these four
elenents as to that count -- each of these four elenents as to
t hat Count.

The first elenment of the offense that the governnent
must prove beyond a reasonabl e doubt is that the testinony

before the Grand Jury was given while the defendant was under
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oath. Wth respect to the oath elenent -- that defendant E
Hage took an oath to testify truthfully -- the parties here
have stipulated -- and that's in the stipulation nmarked
Government Exhibit 189 -- that on or about Septenber 24, 1997
and Septenber 16, 1998, the defendant appeared before a G and
Jury (inmpaneled in the Southern District of New York) and took
an oath to testify truthfully.

The second el enent that the government nust prove
beyond a reasonabl e doubt is that the defendant testified
falsely. To satisfy this elenent, the governnent nust prove
that a part of the testinony given by the defendant, as set
forth in each count of the indictnent, was fal se. Renenber
that the responses alleged by the governnent to be false are
underlined in the indictnent.

An answer to a question is false when it is contrary
to the facts; that is, when it is not true. The truth or
falsity of an answer nmust be determined by the facts existing
at the time the answer was nade.

In reviewing the testinmony that is alleged to have
been fal se, you shoul d consider such testinony in the context
of the sequence of questions asked and answers given. The
wor ds used should be given their common and ordinary neani ng
unl ess the context clearly indicates that a different neaning
was understood by both the questioner and the wtness.

The burden is upon the governnent to establish beyond
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a reasonabl e doubt that the declarati ons made or answers given
by defendant El Hage were in fact fal se

Many of these counts contain answers given by the
defendant reciting nore than one fact. It is not necessary
that the government prove that each of the factual statenents
in a particular count were false. The government satisfies
its burden of proving falsity if it proves beyond a reasonabl e
doubt that any of the factual statenents recited in the Count
are fal se

However -- and this is inmportant -- you may not find
defendant El Hage guilty of the count you are considering
unl ess you all agree, unaninously, that one particul ar answer
is false. 1t is not enough that you all believe that sone
answer given by the defendant is false; that is, you cannot
find the defendant guilty if some of you think that only
answer Ais false and the rest of you think that only answer B
is false. There nmust be at |east one specific answer in the
count you are considering that all of you believe beyond a
reasonabl e doubt is false before you may find the defendant
guilty on that count. Your unani nous finding nust, for each
count, be indicated in the appropriate place on the special
verdict form

If you find that a particular question was inprecise
or anbiguous -- that is, subject to nore than one

interpretation -- and that the defendant truthfully answered
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one reasonable interpretation of the question under the

ci rcunst ances presented, then such answer woul d not be fal se.
Simlarly, if you find that the question was clear but the
answer was inprecise or anbi guous, and one reasonabl e
interpretation of such answer would be truthful, then such
answer woul d not be fal se.

I n deci ding whether or not the defendant’'s answers
are fal se, the answer nust be given their natural mnmeaning in
the context in which the words were used. |If you find that an
answer given by the defendant was literally true, but
unresponsive to the question asked, you may not find the
answer false or find the defendant guilty because of it. As
long as a statenent, or a reasonable interpretation of a
statement, is narrowly or literally true, there can be no
finding of guilt on that count. This is so even if you find
that the answer was intentionally m sl eadi ng.

Def endant El Hage does not have the burden of proving
i mpreci sion or ambiguity; nor does he have the burden of
establishing that an answer was literally true. Rather, the
government al ways has the burden of proving beyond a
reasonabl e doubt that the defendant's answers were false, and
intentionally so.

The third el ement that the government mnust establish
beyond a reasonabl e doubt is that the matters as to which it

is charged that defendant El Hage nade fal se statenents were
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material to the issues under inquiry by the Gand Jury.

A false statenent is material if it had the natural
or probable effect or tendency to inpede or di ssuade the G and
Jury frompursuing its investigation. To find that the
testimony was material you need not find that it did in fact
i nfl uence the decision of the Gand Jury. You need only find
that it was capable of influencing that decision

The fourth and final elenent that the government nust
prove beyond a reasonabl e doubt is that the defendant gave
t hose fal se answers knowi ngly. That is, the government mnust
prove beyond a reasonabl e doubt that at the tinme the false
answers were given, the defendant knew and believed that his
answers were false and that he purposely or intentionally gave
the fal se answers, and that the fal se answers were not given
because of confusion, mstake, or faulty nenory.

The requirenent that you find that the defendant
acted know ngly neans that you may not find the defendant
guilty of perjury sinply because the defendant gave testinony
which is factually incorrect. A person may give incorrect
testinmony because of an honest mi stake of fact, confusion
haste, oversight, or carelessness. |If the defendant nmade an
erroneous and incorrect statenment due to a slip of the tongue
or bad nenory or through m sunderstandi ng, he would not be
guilty of making the fal se statenent knowingly. It is not the

defendant's burden to establish m stake or error; rather, the
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government must prove beyond a reasonabl e doubt that the
defendant intentionally made fal se statenents. |[If, however,
you find that the governnment has proven beyond a reasonabl e
doubt that the defendant intentionally nmade fal se statenents,
then this elenent is satisfied.

Your deci sion whether the defendant acted know ngly
in maki ng any statenents you find to be fal se involves a
deci si on about the defendant's state of mind at the tine the
statements were nmade. As | explained earlier, it is obviously
i npossible to ascertain or prove directly what the operation
of the defendant's mind was. But a wise and intelligent
consideration of all the facts and circunmstances shown by the
evi dence and the exhibits in the case may enable you to infer
with a reasonabl e degree of accuracy what the defendant's
state of m nd was.

In our everyday affairs, we are continuously called
upon to decide fromthe actions of others what their state of
mnd is. Therefore, you may rely in part on circunstantial
evidence in determ ning the defendant's state of nind

Proof of the circunstances surrounding the
defendant's actions can supply an adequate basis for finding
that the defendant acted knowi ngly. The actions of an
i ndi vidual must be set in their time and place. The neaning
of a particular act may depend on the circunstances

surrounding it. Thus, you may consider evidence which you
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recall and believe about the defendant's actual know edge of
certain facts and occurrences, the extent to which statenments
may have been nmade to conceal facts or events, and, in
general, the manner in which certain actions were undertaken
by the defendant and by others with his know edge.

You may consi der whether the defendant had a notive
to lie or conceal the facts. The governnent is not required
to prove the existence of such a notive, |let al one exactly
what the notive was. On the other hand, the absence of any
nmotive may be relevant as well to your determn nation whether
t he governnment has proven beyond a reasonabl e doubt that the
defendant conmitted perjury. The governnent's failure to
prove a nmotive does not establish lack of guilt. But if you
do find evidence of a notive, that may hel p you deci de what
the defendant's state of mnd was. Therefore, you may ask
your sel ves whet her the defendant stood to further any purpose
by concealing the truth.

Your unani nous verdict as to each of the perjury
counts nust be indicated on the special verdict form

And let's have before us the indictnment, Count 285,
page 76, and the special verdict form page 44.

The special verdict formsays: Do you find that
defendant Wadih El Hage is guilty or not guilty of this
of fense? And check whi chever box you unaninously find to be

t he case.
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If you find defendant El Hage not guilty as to Count
285, skip the follow ng question. If you find defendant El
Hage guilty as to Count 285, you nust answer the follow ng
guesti on because there nmust be at |east one specific answer
that all of you believe beyond a reasonabl e doubt is fal se
before you may find defendant El Hage guilty of Count 285

Then it says: The following letters correspond to
the statenents or answers set forth in the indictnent. O
t hese seven statenents or answers, indicate all as to which
you unani mously have found falsity beyond a reasonabl e doubt.

So if you | ook at page 76, the first question under A
in the margin: "Wen was the last time you saw Usama Bin
Laden in person? Answer: "In '94." And if you unani nously
find that answer to be false, then you check in the A

And then go on to B, and you see the answer there.
The question is B
"Q Are you positive?
"A.  Yes.
"Q Under oath your testinmony is that you have not seen Usama
Bi n Laden in 1995, 1996 or 197; is that correct?
"A. Yes."

And if you unaninously find that to be fal se, then
you check B, and so on with respect to each of the initialed
and underlined answers. |If there is no answer which you

unani nously find to be fal se, then you nust find defendant E
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Hage not guilty on Count 285. And that you will see is the
pattern with respect to each of the remai ning counts of the

i ndi ct ment goi ng through Count 302, and the instructions that

I gave you and as to the elenents of the crine and how you are
to conplete the jury formapplies to all of those. And I'm
fini shed except to tal k about how we proceed from here on

First let's talk about seeing exhibits and hearing
testi nmony.

I f during your deliberations you want to see any of
the exhibits, they will be sent to you in the jury room upon
request. If you want any of the testinony read, that can al so
be done. But, please remenber that it is not always easy to
| ocate what you are requesting, so try to be as specific as
possi bl e when asking for an exhibit or portions of testinony
you may want to hear.

Your requests for exhibits and testinony -- in fact,
any comuni cation with the Court -- should be in witing,
signed by the foreperson, and given to one of the marshals. |
will respond to any questions or requests you have as pronptly
as possible, either in witing or by having you return to the
courtroomso that | can speak to you in person. 1In any event,
do not tell ne or anyone else how the jury stands on the issue
of any defendant's guilt as to any count until after a
unani nous verdict is reached on all counts.

Let me deviate fromthe text. GCccasionally one gets
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a note froma jury and which says, "We're nine to three on
Count Four and what we would like to knowis ..." Until you
have reached a unani nous verdict, the status of your
deliberations in the jury roomare for you and you al one.

Now, each of you has been provided with a copy of the
indictment to use during your deliberations. | rem nd you
that the indictnment itself is not evidence. It nerely
descri bes the charges nmade agai nst each defendant and is the
means by whi ch each defendant was formally notified of the
charges against him It nmay not be considered by you as
evidence of the guilt of a defendant. Only the evidence or
| ack of evidence decides that issue.

Mor eover, you should rely upon ny instructions, not
the indictnment, in determ ning whether or not the government
has proven a charge beyond a reasonable doubt. If you find a
conflict between the |anguage of the indictnent and ny
instructions, you are to rely on ny instructions.

Many of you have, to my encouragenent, taken notes
periodically throughout this trial. | want to enphasize to
you, as you are about to begin your deliberations, the notes
are sinply an aid to nmenory. Notes that any of you may have
made are solely for the use of the note taker and are not to
be given any greater weight or influence in determ nation of
the case than the recollections or inpressions of other

jurors, whether fromnotes or nmenory, that is, with respect to
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t he evidence presented or what conclusions, if any, should be
drawn from such evidence. Any difference anong the jurors as
to what the record contains should be settled by asking the
court reporter back to read the transcript, for it is the
court record, rather than any juror's notes, upon which you,
the jury, nmust base your determi nation of the facts in your
verdict.

Let me reiterate a point | enphasized at the outset
of these instructions. Your function nowis to weigh the
evidence in the case and to determn ne whet her the governnent
has proven each defendant guilty beyond a reasonabl e doubt,
solely on the basis of such evidence or |ack thereof.

Puni shrent shoul d not, in any sense, enter into or influence
your deliberations. Under your oath as jurors, you cannot
all ow a consideration of the punishnment which nay be inposed
upon the defendants, if they are convicted, to influence your
verdict in any way or, in any sense, to enter into your
upcom ng del i berati ons.

To prevail, the governnent nust prove the essenti al
el ements by the required degree of proof, as already expl ai ned
in these instructions. |If it succeeds, your verdict should be
guilty; if it fails, it should be not guilty. To report a
verdict, it nust be unani nous.

Your function is to weigh the evidence in this case

and determ ne whether or not each defendant is guilty, solely
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on the basis of such evidence.

Each juror is entitled to his or her opinion; each
shoul d, however, exchange views with his or her fellow jurors.
That is the very purpose of jury deliberations -- to discuss
and consider the evidence, to listen to the argunents of
fellow jurors, to present your individual views, to consult
wi th one another, and to reach an agreenent based solely and
whol Iy on the evidence or |ack of evidence -- if you can do so
wi t hout violence to your own individual judgnent.

Each of you nust decide the case for yourself, after
consideration with your fellow jurors, of the evidence in this
case. But you should not hesitate to change an opi ni on which
after discussion with your fellow jurors, appears erroneous.
However, if, after carefully considering all the evidence and
t he argunents of your fellow jurors, you entertain a
conscientious view that differs fromthe others, you are not
to yield your conviction sinply because you are out nunbered.

Your final vote nust reflect your conscientious
conviction as to how the issues shoul d be decided. Your
verdict as to each defendant with respect to each count,
whet her guilty or not guilty, must be unani nous.

Al though | know that it is not necessary, it is the
tradition of this court that the judge advise the jurors they
are to be polite and respectful towards each other in the

course of their discussions in the jury roomso that each
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juror may have his or her position made clear, and so that
when you do reach a verdict, you will know that it is a just
one.

In addition to rendering a verdict on whether each
def endant has or has not been proven guilty, as | have already
expl ained to you, I amasking you to fill out a speci al
verdi ct formwhich contains a series of questions. Each of
you has a copy of the special verdict form Please note,
however, that the foreperson -- and it's the tradition in this
Court that Juror No. 1 serves as the foreperson -- that the
foreperson's copy is to be used as the official record of your
verdict and findings. After all of you agree on the answers
to the questions in the special verdict form the foreperson
should wite the answer in the official copy of the verdict
form The foreperson's juror nunber and the date should be
witten on each page of the verdict formas it is conpleted.

And again, with respect to the designation of the
foreperson, it's the practice of this court that the juror in
seat nunber one serves as the foreperson of the jury. The
function of the foreperson is to preside over the
deliberations, to take and tally the vote, and report the
verdict to the court.

| again say, do not, in any note sent prior to
reachi ng a unani nous verdict, say how the jury may be divided

at the tine the note is sent.
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VWhen you reach a verdict, the foreperson should then
send me a note stating that you have reached a verdict. Do
not specify what the verdict is in the note. Instead, the
foreperson should retain the verdict formand hand it to us in
open court when you are all called in. The verdict mnmust be
unani nous.

You should be in agreenent with the verdict that is
announced in court. Once your verdict is announced by the
foreperson in open court and officially recorded, it cannot
ordinarily be revoked.

Now | would ask the -- not know ng names, you will
forgive me -- the four people seated in the last row, do you
have bel ongings in the jury roon? Wuld you retire now to the
jury room and come back, and then I'll have sonme speci al

instructions for you. But take whatever it is that you w sh

to take.
M. Kenneally, will you swear the marshal, please.
(Marshal sworn)
MR, SCHM DT:  Your Honor, may we approach for a
nmonent ?

(Conti nued on next page)
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(At the sidebar)
MR SCHMDT: | knowit's been a long tinme, but I'm
not sure if we have the right first alternate or not.

THE COURT: Excuse ne?

MR SCHM DT: [|'mnot sure if we have the first
al ternate.
MR KARAS: W do, yes. That is the first alternate.
MR, SCHM DT: Okay. | just wanted to make sure.
Ckay.
THE COURT: I'mfollowing literally the rules, that

in the order in which called. Yes.
MR SCHM DT: Ckay.

(Conti nued on next page)
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(I'n open court)

THE COURT: So the procedure will be, you will be in
what is usually the jury roomand there will be a marshal just
outside and he will take your notes. And we'll be here
awai ti ng any questions that you have or requests for evidence
or anything else that you want to tell us, and we'll respond
to them

And as | said to you a while ago, you decide. |If it
gets to be 4:30 and you think it's time to go hone and a good
night's sleep is the best thing, that's fine. If you want to
stay beyond that a reasonable period of tine, that's okay,

t 0o.

| think that I'm-- if you are aboard a ship, there's
a tine when the captain turns the comrand over to the pil ot
and the pilot then decides. Wll, this is the noment when |
turn such matters over to you, except that tonorrow we stop at
3: 30.

(Alternates return to the courtroon)

THE COURT: Al right, ladies and gentlenen, you may
then --

You may be seated, and you may then retire to the
jury room and begi n your deliberations.

(The jury retired to deliberate upon a verdict at
3:45 p.m)

THE COURT: |'m probably going to repeat sone of the
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things that | said to you the other day, but they're very
important, so if | amrepeating, please forgive ne.

You are still on this jury, which nmeans that we may
call you at any time to tell you that, with respect to the
del i berations in which the jurors who have just left are
engaged, that one of them has beconme unavail able, and you will
have to step in. And so that you are on call and waiting.

The marshal will check that we have your daytinme and nighttine
t el ephone nunber so that we can reach you.

Now, after this jury conpletes its deliberations and
renders its verdict, there may be a second trial dealing with
i ssues of punishment, and if and when that happens, we wll
call on you again and you will sit on that jury. | can't tell
you when that will be. | can't tell you if, or when, that
will be. And | know that that |eaves you sonewhat in |inbo,
and | appreciate that.

W will, as you have seen during this trial, we
really make efforts to nove things as rapidly as justice wll
permt and the interests of the parties will permt, and we'll
continue to do that.

But you are excused in the sense that you do not have
to come to court tonorrow or again, unless and until you are
called. And we will call you if you are no |onger on call for
any reason; we will let you know.

Now, because you are still on the jury, | ask that



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6225

you adhere to the instructions that | have given to everybody
el se on the jury, and that is that you not listen to anything,
talk to anybody, or do anything which is inconsistent with
your being on the jury. And | thank you very nmuch and you are
excused.

MR, COHN:  Your Honor, may | just see you for one
second?

THE COURT: Yes.

(Conti nued on next page)
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(At the sidebar)

MR COHN: | just think because of the nature of
what's going on, that you ought to stress to themthat they
not even express opinions to thensel ves, between thensel ves
about the case; they're not to sort of pre-deliberate, if you
know what | nean. | think there's a tendency they m ght want
to do that.

(Conti nued on next page)
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(I'n open court)

THE COURT: | just want to rem nd you that | told the
jurors that they should not discuss the case even anongst
t hensel ves until they have heard the charge and began their
del i berations, and I would ask you also to refrain from any
expression of your views as to how the case shoul d be deci ded,
or anything about the case until we advise you that it is al
over and that you are not on all

Thank you very much, and you are excused.

You can | eave your material in the jury room Just
leave it in the jury room

(Al ternates excused)

THE COURT: Now, the rules in the Second Crcuit are
painfully clear that if the judge receives a note fromthe
jury, even on the nost routine matters, the court has an
obligation to confer with counsel before responding. And
nothing is nore frustrating than to get a note fromthe jury
and di scover that some counsel has wandered to the cafeteria
or el sewhere and you can't respond. |It's especially
frustrati ng when the note says "we have reached a verdict,"
but any such notes.

W have an abundance of attorneys around the table,
and | do direct that there be one representative of each party
in the courtroomat all tinmes when the jury is in session

Anyt hi ng el se?
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MR SCHM DT: Your Honor, we have a room available to
counsel on the third floor that's right around the bend and we
have our tel ephone nunbers. Wuld it be possible if we could
remain in the counsel's roonf

THE COURT: And there's a direct line fromthat to
the --

MR SCHM DT:  Yes.

THE COURT: And on the assurance that the call cones,
sonmebody will pronptly cone?

MR, SCHM DT: Absol utely.

THE COURT: Yes.

MR, SCHM DT: Thank you.

THE COURT: Al right. | guess we will await the
jury.

| received a request fromnenbers of the press to
meet with ne about |ogistics about the verdict, and I'll be

glad to neet with you in the robing room Qherwise, we're in
recess until we hear fromthe jury.

(Recess pendi ng verdict)
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(Time noted, 4:30 p.m defendants and jury not
present)

THE COURT: | ambringing the jury in to tell them
they can go hone and just to caution themnot to begin
deliberating until they are all assenbled. Their note
requests the following in order to begin deliberations, and
lists by exhibit nunmber the 19 exhibits that they want to
begi n, including the El Hage grand jury testinony,
Governnent's Exhibit 6 -- take a look at it and we will make
copi es.

(Defendants and jury present)

THE COURT: Thank you for your note. It was very
hel pful to us. W will conpile all this material and
hopefully it will be available to you tonorrow.

You ask for the N ke bag and contents. W wll send
that in. W will also send in a box of rubber gloves so that
you wi Il have the rubber gl oves.

The main reason | brought you back was to tell you
that tomorrow norning -- the lawis very strict that the jury
can't deliberate unless all of the jurors are present. W
don't want to have little groups. Therefore, tonorrow norning
when you arrive -- you all arrive together, don't you, so it
really isn't a problem |If for any reason you are not al
together, let ne know, and don't deliberate, don't discuss the

case unless you are all present.
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Have a good evening. W are adjourned until 10:00
a.m tonorrow.

| just say, if at sonme point you would like to start
earlier, that is up to you also. But don't spend two weeks
debating that. Have a good evening.

(Jury excused)

MR, KARAS: There were sone exhi bit nunbers that were
listed that refer to what the exhibit was that don't match.
For instance, there was a request for Governnent's Exhibit
257A. There is no 257A. There is a 257, which is a map.

THE COURT: | guess we shoul d get together tonorrow
to deal with any problens that nmay arise in conplying with the
note at 9:30. WII you make sure, Mss Gasiorowski, that M.
Cohn knows that we are going to neet at 9:30 tonorrow norning
to deal with any problens that nmay arise in connection with
responding to it?

MS. GASI CROABKI @ Yes, your Honor.

THE COURT: O herwi se we are adjourned until 9:30
t onor r ow nor ni ng.

(Proceedi ngs adjourned until 9:30 a.m, Friday, My

11, 2001)



