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(Trial resumed; counsel for the governnent,
defendants Odeh and El Hage present; defendants not present)

THE COURT: Are there any problens that arose with
respect to the jurors' |ast note?

MR, KARAS: No, your Honor. W have the El Hage
exhibits, originals plus 12 copies, and we have the government
exhibits that were requested. W nmentioned to you yesterday
that the one exhibit, 310-74A, had al ready been provided.

THE COURT: Yes, and that was included in the note.
As soon as the marshals advise ne that the jurors have
arrived, we will send that in.

There are sonme matters with respect to discovery, the
Brady and the Al bright subpoena, which |I am prepared to take
up as soon as counsel are here.

MR KARAS: | will notify M. Garcia and M.
Fitzgeral d and have them cone down.

(Recess)

(Al'l counsel present except counsel for defendant
Mohamed; defendant al -' Oahali present)

THE COURT: | understand the jurors are arriving and
we will send in the exhibits that were requested yesterday. |
understand there is no issue with respect to those exhibits.
VWhat | want to take up is the notion to quash the subpoena of
Madel ei ne Albright, and I would |ike to address the Brady

issue. | realize we have schedul ed that for argunent on
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Wednesday, but | think maybe we can resolve that.
I would like to see a copy of the protective order in
this case. Does soneone have that?
Let nme know when counsel for K K. Mhamed arrives.
(Al'l counsel present)
THE COURT: Please note that at 10:00 a.m the jury
arrived and the exhibits requested were sent in to them
(Pause)

(Conti nued on next page)
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THE COURT: Is the matter of the notion to quash the
subpoena for Madel eine Al bright fully submtted and ready for
di sposition?

MR BAUGH It is, your Honor

THE COURT: The declaration by M. Mson, the
attorney adviser for the Departnment of State, states that the
subpoena served upon Madel eine Al bright did not have attached
to it the statement which was attached to the subpoena
submtted to the court. Was that intentional or inadvertent?

MR BAUGH  Your Honor, it nust have been
i nadvertent, because when we gave you the subpoena it had it
attached and you signed it and it was given to us w thout the
attached, and we took it to the Marshal Service. The one that
M. Kenneal ly handed nme in the hallway had conme back and you
didn't have it on there, so we ran it across the street. |
don't know why you kept it. | was told you kept it.

THE COURT: | kept it? | don't keep subpoenas.
signed the subpoena and | gave it to soneone to give to you.

MR BAUGH | sent back that nmorning a statenent with
the attachnment on it and it was brought out to ne, and the
subpoena was brought out, and | was told that the CFR was,
sonmething to the effect that it was kept back there. But I
prepared it.

THE COURT: So it was inadvertent.

MR BAUGH It was inadvertent, yes.
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THE COURT: Because M. Mason raises the point that
there has not been conpliance with the CFR, and he al so states
that former Secretary Albright's staff has inforned nme that
she will be traveling extensively within and outside the
United States for the next two nonths for business.

Does t he governnent have any objection to our dealing
with this matter on the assunption that the attachnents to the
subpoena as furnished to the court and to the U S. Attorney's
Ofice were part of the service upon the ex-secretary?

MR, GARCI A:  Your Honor, the governnment woul d suggest
that we go forward, argue the nerits of the subpoena, and if
necessary and Mss Al bright is required, he can reserve the
right to serve a subpoena with the attachnent at a | ater date.

THE COURT: M. Baugh, is there anything you wish to
add to your previous subm ssions?

MR, BAUGH  Yes, your Honor, very briefly. First, I
apol ogi ze for not giving anything back in witing. The
subpoena was served relatively late. | understand that the
United States was obviously working on this yesterday.

Wul d you like me to respond to the assertions of
fact made by the United States in their notion?

THE COURT: If you would like to, if you feel you
haven't already dealt with them

MR BAUGH | think I have already dealt with them

your Honor. | will say very briefly, one, the United States
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asserts that Mss Albright is not the nost appropriate person
to provide the evidence that we indicated in our conpliance
with the CFR affidavit.

THE COURT: Very explicit in your attachnent to the
subpoena is that you are seeki ng her understandi ng.

MR BAUGH  Yes.

THE COURT: What is the relevance of the
understanding of the former Secretary of State, for exanple,
with respect to the mlitary actions taken by the United
States which are the subject of another subpoena?

MR, BAUGH  Yes, your Honor. |In 1996, when
Ms. Albright, Anbassador Al bright gave the intervi ew which we
have the tape of and which we have already given you a
transcript of --

THE COURT: Yes, and we can deal with the question of
whet her that is adm ssible even in the absence of Madel ei ne
Al bright.

MR BAUGH | can deal with that very quickly. The
United States in its notice of intention to seek the death
penalty has indicated several reasons why my client should be
executed. One is that he posed a great risk of death to
others by his actions, that there was a disregard for innocent
peopl e who were standing around, and that he utilized a weapon
of mass destruction, is the charge, and that there is al so

absence of renorse.
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It is the defendant's intention to show that
M ss Al bright as anbassador to the United Nations fromthe
United States, and al so a person who sat on the sanctions
conmittee, put into notion certain activities that she knew
woul d cause the death of innocent people.

THE COURT: The actions that were taken, those are
matters of public record and are not dependent upon anyt hing
with respect to her state of mind. |If the United States, for
exanpl e, sought to bonb or pollute the Iragi water supply and
that is relevant -- | really want to focus on Madel ei ne
Al bright.

MR BAUGH  Yes, sir.

THE COURT: If that is relevant, that's not sonething
whi ch requires her presence, right? And indeed, her state of
mnd would really be irrelevant, wouldn't it? If she did it
for purely humanitarian reasons or whether she did it because
of animus towards the Iraqis wouldn't alter the fact that the
actions were taken.

MR, BAUGH  Your Honor, can | get one document, and |
will talk while | do that. Your Honor, during the argunent,
M. Fitzgerald pointed out in his argunment several tinmes that
there was a difference between what Al Qaeda was doi ng because
it is not a governnent, and that what it was doi ng was, what
Al Qaeda was doi ng was not an act of a governnent, it was

illegal.
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THE COURT: That's a different issue.

MR, BAUGH This is the lead-up to this issue.

THE COURT: Lead up quickly, please.

MR BAUGH If Mss Albright -- and she has
acknow edged she did this. The question is for her, when she
was doing this, when she was sitting on the sanctions
conmittee, when she was authorizing these enforcenments was she
aware of Protocol 1 Geneva Convention '54, starvation of
civilians is prohibited --

THE COURT: | amfamliar with that.

MR BAUGH May | put it in the record?

THE COURT: My question is, if | may, please, because

you are not addressing ny question

VR BAUGH  Yes, sir.

THE COURT: If action were taken by the United States
which were in violation of Geneva protocols, those are
objective facts. This is what the United States did. 1Is the
state of mind of a fornmer Secretary of State rel evant?

MR, BAUGH  Whether or not these acts were being
commtted at the direction of the -- then, in 1996 she was the

anbassador to the United Nations, she wasn't appointed to

Secretary of State until 1997. |If she undertook these actions
in 1996, aware that these actions were illegal, and if they
were illegal, they are in violation of United States Code as

wel I, concerning the definition of terrorismand genocide, if
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she aut horized and directed these actions and in her state of
m nd she knew these actions were illegal, then they do not
have the protection that was argued by M. Fitzgerald that
there is sonme difference between what Al Qaeda does and what
the United States does, and we have the effect of mnimzing
t he i npact of the governnent's aggravator. It is sort of
saying yes, Al (Qaeda did this, but the United States does it
too and the person in charge knows it.

THE COURT: | find that totally unpersuasive in al
respects. | find it unpersuasive first of all because it
equates official governnment action with respect to a hostile
sovereign and actions taken by a nongovernnental body, and
also it is dependent on -- the argunent is dependent on the
significance of state of mnd of a government official. |
think if Madel eine Al bright were to say | took this action
because | believe that -- this is a hypothetical -- were the
heads of state of Iraq to be acting in an acceptabl e fashion
t hese actions woul d have brought about quick resolution of a
conflict with a consequence of saving lives of countless
children, that would be irrelevant. Al of that woul d be
irrelevant.

In other words, it seens to nme that the question of
what the governnment did, what know edge the governnent may
have had with respect to conditions which existed and things

of that sort are not dependent on Madel eine Al bright's state
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of m nd.

MR, BAUGH No, | understand your concern

Your Honor, in a death case, the circunstances of the
of fense are the subject of aggravation and mtigation. This
trial for the last four nonths now has concentrated on one
i ssue only, and that is what happened. There has been no
di scussion, or limted discussion of the why, and the why of
what happened is a circunstance of the offense that is
adm ssi bl e under the reduced standard in death penalty cases
to be presented as to why this man shoul dn't be executed.

THE COURT: You know, | think the unbrella of |ack of
renorse is a very wide unbrella, and | think that it perhaps
is sufficient to enable you to introduce, by sonme conpetent
wi t ness or docunent, evidence as to what your client knew or
was general know edge as to why he chose a | ack of renorse

MR BAUGH That is correct.

THE COURT: So | know you have ot her argunents for
rel evance which are to varying degrees --

MR BAUGH |'ve got a good one.

THE COURT: -- lack of renmorse. It's a two-edged
knife, of course, because also the |ack of renorse is also a
factor relevant to future dangerousness.

MR, BAUGH  However, your Honor, applying even the
McVei gh test, all the events about which we are speaki ng now

occurred prior to 1998, the day of the offense, so the MVeigh
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standard woul d not keep it out.

Additionally, if the court will review the
indictrment, you will see that the statenment given to ABC in
July of 1998 which contains all these representations about
why Al Qaeda is doing this, according to the indictnment filed
by the United States, ny client was present during the
interview and heard the statements nade. That is contained in
the indictnment. So if he was present when the statenment was
made, we have a copy of the statenent as provided by ABC. It
predates the offense. W don't need | ack of renmorse. Even
appl ying the McVei gh standard it all becones adm ssi bl e under
the doctrine of notivation.

THE COURT: | am focusing now on the very narrow
i ssue of the appropriateness of Madel eine Al bright. | am not
deal i ng now wi th whet her you can introduce evi dence of events
precedi ng the bombi ng, which would be relevant to, anong ot her
t hi ngs, |ack of renorse.

Anyt hing el se you want to tell ne?

MR, BAUGH  Yes, your Honor. | will submt to the
court this, that there is no better witness froma factual and
froman evidentiary standpoint. Nunber one, this was being
done, nanely, the sanctions were being enforced by the
sanctions comrittee to whom Madel ei ne Al bri ght was the
representative at the tinme.

Nunber two, she is the power with the power at the
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time to conme back and she was all egedly having this done to
enforce the UN sanctions and she was the representative to the
United Nations and woul d have sat on that conmttee.

Lastly and nost inportantly froman evidentiary
standpoint, she is the only witness we have on tape who the
government woul d have a significant problemtrying to
rehabilitate or duck those adm ssions. |If they bring in
sonmeone el se who | do not have on tape, that person is subject
to i mpeachnment or can get around the statenents that they
have. From an evidentiary standpoint to take this
di stingui shed | ady, start with that which we have nenorialized
on vi deotape, start fromthat point that she cannot retreat
behi nd, what better w tness could there be? Wat nore control
of a witness on exam nation could there be? There is no one
fromthe perspective of M. Al -'Oahali who is better prepared
to take the stand and better for his case than this wtness
whose statenents have been nenorialized

We woul d apply the appropriate standard for
adm ssibility. W would subnmt that the why of the offense is
one of the circunstances that is relevant to the hearing and
to the determ nation of death, and, further, we would apply it
back to the Johnson case, that he has a constitutional right
to devel op and present all issues that can either lead to his
death or mtigate his death, and in this instance we believe

we are directly confronting the strength of the aggravators as
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aggravators, and, nore inportantly, we are explaining the why
of his behavior, and those issues are relevant.

THE COURT: Sonebody fromthe government?

MR, GARCIA:  Your Honor, we will rely on the
argunents in our papers. | just think that M. Baugh,
continuing in his response to the court, fails to distinguish
bet ween actions that the United States governnment has taken,
which are a matter of public record, and what the rel evance of

Ms. Albright's state of mind is to those actions, and seens to
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be | ooking to hold her personally accountable for the actions
of the government.

One other point. M. Baugh nentions MVei gh and
obj ective evidence prior to the bonbing coming in. That is
not the MVeigh standard. The MVei gh standard was state of
m nd and what the defendant knew at the time of the bonbing,
and i ndeed some of the evidence that they tried to put in at
the penalty phase had to do with government actions at the
time of the original action at Waco.

THE COURT: The notion to quash the indictnent --
what did | say?

MR BAUGH Do you want to strike that Freudian slip
out ?

THE COURT: The notion to quash the subpoena served
on Madel ei ne Al bright is granted.

MR, BAUGH  Your Honor, may | have your perm ssion to
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file a witten objection letter?

THE COURT: Yes. Do | have your permission to state
nmy reasons?

MR BAUGH Yes, and | sit down. Feel free.

THE COURT: Apart from many other potential problens
rai sed by the subpoena, the court fully agrees with the
position taken by the governnent in its menorandum of law in
support of the notion to quash that Madel ei ne Al bright is not
a proper witness. What is significant, arguably, with respect
to such issues as defendant's | ack of renorse is what the
United States governnent has in fact done which has given rise
to a perception on the part of the defendant that the United
States is an eneny of people with whomthe defendant
identifies. What the United States has in fact done are
events that are reflected in governnent docunments. For
exanple, with respect to mlitary actions taken, the court is
aware that the defendant has subpoenaed documents fromthe
mlitary. | understand that discussions are ongoing wth
respect to conpliance with that subpoena.

Madel ei ne Albright's state of mind is not at issue.
VWhet her the actions were taken under her direction for good or
bad reasons fromthe defendant's perspective is not the
qguestion. The question is what actions were taken,
particul arly what actions were taken of which the defendant

had know edge.
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Counsel for Al-'Owhali argues that she is the best
wi t ness because we have her on tape. Well, if you have her on
tape and you wish to introduce the tape, we can deal at an
appropriate tine with whether that tape would be adm ssible
under the standards for admissibility in a death case, which
are nore | enient than those in the penalty phase.

We do not therefore address such questions as the
avail ability of Madel eine Al bright at the time she would be
called or any other technical issues.

So the notion is granted.

You wanted to preserve an objection?

MR, BAUGH  Yes, your Honor, | would ask perm ssion
to file a witten objection so | can cite ny constitutiona
basis as well.

Next, your Honor, | have received a letter fromthe
United States Army on May 10. On May 9 | faxed thema letter
saying please tell ne if you can't get the records that you
need because you did or not have them They sent nme a letter
back expl aining --

THE COURT: Wat records are we dealing with now?

MR BAUGH The United States mlitary.
Specifically, | asked for the dates of the bonbing raised
agai nst lragq and what type of nunitions have been used. The
mlitary has told ne repeatedly they are having trouble

finding the dates, they don't keep track of their bonbing
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rates. | then wote thema letter back --

THE COURT: Tell nme before we spend a ot of time on
that, what is the significance of the particular dates of the
raids?

MR, BAUGH To show the frequency that they occurred.

THE COURT: Have you made clear to themthat you
woul d I'i ke to have sone generalized statenment as to the
frequency and the particul ar dates are not of any great
concern?

MR, BAUGH  Yes, your Honor. |In fact, | have sone
dates from another source and I would like to confirmit.
Unfortunately, nost of those predate 1998 -- the MVeigh
problem The United States wote ne back and said we are not
in a position to say we can't give it to you yet. W wll get
back to you at the close of the next business day. That
letter was dated the 10th. The next busi ness day was the
11th, today is the 15th, | have not heard.

So | would ask the court to issue a directive to
Stewart Ally, counsel for the Pentagon, either send a letter
saying you can't give us the information or to give us the
i nformati on, please.

MR, FI TZGERALD: Your Honor, we will call M. Aly
| ater today. W are generally not in the loop. W wll call
as soon as this is done.

THE COURT: Anything el se?
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MR BAUGH Not on the issue of subpoenas.

MR COHN: | have sonething el se, your Honor. | have
tal ked to the government about it. Recent discovery about FB
files about McVeigh | eave froma tineliness point of view --
what seens to have happened in MVeigh is that they didn't
di scover documents until they ordered an end search and that
the conputer systemis antiquated. Not naking any allegations
of governnent m sconduct here, but I am nmaking a demand that
if any special search has to be instituted, it should be
instituted now for any docunents that may have been not turned
over to us.

MR, FI TZGERALD: Your Honor, we have al ready nade a
request and will continue to pursue it, to make sure that
what ever occurred in the MVeigh case, if there are any
technol ogical glitches that it doesn't affect the discovery
obligations that we believe we have net here.

THE COURT: Very well. Then we are adjourned to
await further comunication fromthe jury.

Wth respect to the Brady issue, | think we had
schedul ed that for argument on Wednesday, tonorrow at 3:00.
had an ex parte conference with the government, and there is a
possibility that that issue may be resolved, so that that
argunent may not be necessary. W will keep it on the
cal endar but | wouldn't spend all night working on preparing

that oral argunent.
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(Recess)

(Conti nued on next

page)

word fromthe jury.
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AFTERNOON SESSI ON

(Time noted: 4:00 p.m)

THE COURT: The note fromthe jury reads: "The jury
with like to request the follow ng additional exhibits:
GX350A, GX350, 357-T, 358-T, 359-T, 361-T, which we believe
were obtained fromAli Mhanmed s home. Thank you for your
assistance. Juror No. 1."

Any probl ens?

MR, KARAS: There were sone questions on sone of
t hese, your Honor. There is no problemw th 350 or 350A.
Wth respect to 357-T, 357 was the address book from Ali
Mohamed, nost of which is, or nmuch of which is in English,
which there is the translation which was requested, 357-T.
There may be an entry that has some English and sone Arabic.
So 357-T would give the English portion of the entry.

THE COURT: Any objection to sending both 357 and
357-T?

MR, SCHM DT: No objection

THE COURT: Let's do that.

Then with respect to 358, 358 is a letter that is
nmostly in English, and there is a small Arabic portion. The
request again was just for 3589T, but there is only a smal
portion in Arabic. Send them both again? Sane issue.

Sil ence is acqui escence.

MR, KARAS: And then 361 is the Egyptian passport of
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Al'i Mhaned, and again they have only asked for 361-T. There
are sonme entries in the passport that are in English and of
course the translation only is of the non-English entries.

THE COURT: Al right. M note will say: "Here are
t he exhibits you have requested. You have asked for Exhibits
357-T and 358-T and 361-T. W have al so encl osed Exhibits
357, 358 and 361, portions of which are in English.”

MR, KARAS: W woul d propose to send in the
originals, and so as not to delay matters we can nmake copies
and send in the copies |later.

THE COURT: Yes. And they say nothing about when
they want to go honme, so we will await further word fromthem
and we will send the exhibits and this note in and we wll
await further guidance as to their w shes.

(Court's Exhibits I and Il duly marked)

(Recess)

THE COURT: The jury has requested of the marshal
that they go home at 4:30. So if there is no objection, I
will just tell themthat they may | eave at 4:30, and then at
4:30 we will be adjourned until tonorrow norning.

(Recess)

(Proceedi ngs adjourned until 9:30 a.m, Wadnesday,

May 16, 2001)



