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(Del i berations resumned)

(Time noted, 9:45 a.m; jury not present)

THE COURT: Are there any disagreenments as to what
should be read to the jury in response to the note?

MR, COHN: There are, your Honor

MR WLFORD: Your Honor, ny client is not able to
hear anyt hi ng.

MR, COHN: The governnment agrees with those portions
which | think are relevant but they have additional portions
which | think are not. Therefore, let ne give you the ones
that we believe that we are in agreenent on and then obviously
you will want to hear fromthe governnent.

THE COURT: Yes.

MR, COHN: Page 2020, line 23 --

THE COURT: | tell you what. | amnot so nuch
interested in those that you are agreed upon. That is a
matter of giving that list to the reporter. | think we should
focus on those things where there is di sagreenent.

MR, COHN: Except, your Honor, that the disagreenent
is conceptual, | think, and I believe that the question
addressed to the bonmbing, the notive for the bonbing of the
enbassi es --

THE COURT: The | anguage of the note is what he said
regardi ng why enbassies are targeted. Wat is the date of the

transcript?
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MR, COHN: The date of it, your Honor, is March 7.

THE COURT: 1Is it all on that day?

MR KARAS: Yes.

THE COURT: You are in agreement with page 2020 --

MR COHN: Line 23, through 2021, line 11. Then we
are in further agreenent on page 2023, line 19, through 2024,
line 6. The government then has further material.

THE COURT: The governnent wants what ?

MR, KARAS: There are two additional questions, your
Honor, that are responsive to the note that the jury has
brought out. The first one is on page 2021, beginning on line
12. 1t goes down to |ine 24.

THE COURT: That deals with when rather than why.

MR, KARAS: The only thing, in particular, line 21,
on page 2021, what Al-'Ownhali explained to Agent Gaudi n was
that the group wanted to attack American targets outside the
United States, which we think is responsive to why enbassies
are targeted, so that it could weaken the United States.

THE COURT: \Where is that?

MR, KARAS: Page 2021, line 21, the sentence that
begins with first, and he says first, we nust first, Saleh
explains to Al-"Ownhali that we have to have many attacks
outside the United States, and this will weaken the US and
make way for our ability to strike within the United States.

THE COURT: That does relate to why enbassies are
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targeted

MR, COHN: You say does or doesn't?

THE COURT: It does.

MR COHN: It tal ks about undifferentiated targets
and could include all sorts of things, including mlitary
bases and all the things that are sort of off canmpus. | don't
think it is specific enough. Your Honor said at the begi nning
of this process that we would give a close literal reading of
the request. | don't think that is responsive. | think it is
t oo broad.

MR KARAS: Your Honor, all this has to be viewed in
context. This is right after Al -'Owhali has expl ai ned why the
enbassy in Nairobi was to be targeted, and then right after he
gi ves that answer, the next question and answer deals with the
types of training they received, and at the top of page 2022,
the answer given is that Al -'Oahali explained to me during his
training they enphasize priorities of attacks, three of those
to be US nmissions or diplomatic posts and ki dnappi ng
anbassadors.

So | don't think in context it can be read as a very
vague abstract.

THE COURT: | agree. So that is 2020 -- | disagree
with the government with respect to the Iine prior line 23 on
page 2020

MR KARAS: O line 21, at the end of the line there,
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first we nust?

THE COURT: Were would you begi n?

MR, KARAS: Line 21, the sentence that begins with
first.

MR COHN: This is on page what?

MR KARAS: 2021.

THE COURT: Page 2021, what |ine?

MR KARAS: At the very beginning it would be, as
your Honor noted, page 2020, |ine 23.

THE COURT: So you would begin on 21, first we
must - -

MR, KARAS: | may have m sunderstood your question,
your Honor. \WWen you ask where woul d we begin, the bottom of
page 2020, line 23.

THE COURT: That's clear, right? There is no
di sagreenment as to that.

MR COHN: No, and we are in agreenent through Iine
11 on the next page. The government w shes to conti nue.

MR, KARAS: | think, your Honor, in ternms of context
to make it clear, | think we go through to page 2022, |ine 5.

THE COURT: To line 5, | agree.

MR COHN: Note my objection.

THE COURT: So it will be 2020, line 23, through
2022, line 5.

MR COHN. Just so the record is clear --
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THE COURT: Yes.

MR, KARAS: The next one where we do agree is page
2023, line 19, through to page 2024, line 6. That was where
we agreed. And then the |last area of disagreenent is, turning
to page 2037, beginning with line 8, through to 2038, |ine 2.
And there Agent Gaudin asks Al-'Ownhali what it is that it
woul d take for this to stop, referring to the enbassy
bonbi ngs, and Al -' Onhali explains again the notives as to why
Ameri can enbassies are targeted, and he lists the three
conditions in which those attacks would stop

MR, COHN:  Your Honor, he is asking questions about
policy and it is not directed to the enbassy.

THE COURT: You would read to where? Wat |ine?

MR, KARAS: W woul d seek to have read back page
2037, line 8, to 2038, line 2.

THE COURT: No, | will sustain the objection to that.
I think the question is why enbassies, and this is nore
gener al

So that's it?

MR KARAS: That's it.

MR, COHN: That appears to be it.

THE COURT: We will bring the jury in. | will tell
the jury that if there is anything el se they want of the
testinony of Agent Gaudin, they should send us another note.

MR, SCHM DT:  Your Honor, before we bring the jury
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in, I also request your Honor that before you have this
material read that you give the limting instruction
concerning the use of the statement made by M. Al -'Ownhali as
to the other defendants.

THE COURT: That is appropriate. | will do that.

MR WLFORD: Your Honor, is it your intent to
reiterate the |ast paragraph of your charge on adm ssions of
def endant s?

THE COURT: | intend to say | rem nd you that the
testinmony of the agent with respect to postarrest statenents
by M. A -'Onhali were received only with respect to him

If they want the totality of his testinony, there is
the alternative, of course, of sending in the transcript.

MR COHN: | don't think so. M client wi shes to put
on the record that he disagrees with nmy interpretation of the
guesti on and does not believe that the question requires an
answer in regard to the specific Nairobi enbassy bonbing, and
that it is only general

THE COURT: Very well. The record will so indicate.

(Time noted 10: 00 a.m, jury present)

THE COURT: Good norni ng.

JURORS: Good norni ng.

THE COURT: Your |ast note reads: For tonorrow --
meani ng today -- we would like to have Special Agent Gaudin's

testinmony read to us. Specifically, we are interested in what
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he sai d regardi ng why enbassies are targeted.

Let me say a few things before we read that. The
first, I want to rem nd you that Agent Gaudin's testinony as
to what M. A -'"Owhali said after his arrest was received in
evi dence solely against M. Al-'Oahali, and that of course
applies.

Second, with respect to this note, as with respect to
all of the notes we receive fromyou, we try to limt the
response to what it is that you ask for, giving that a fairly
strict interpretation. But please, if what we read or what we
send you does not include everything you want, just sinply
send us a note.

So what we will have now read is the portions of the
testimony specifically addressed to the testinony as to why
enbassies are targeted. |If there is anything else in his
testinmony that you would like to have reread, just send us a
not e.

(Record read)

THE COURT: That is the testinony specifically
related to why enbassies are targeted. As | say, if there is
anyt hi ng el se you want read, please send us a note.

MR, SCHM DT:  Your Honor, what we di scussed prior
to --

THE COURT: | said that.

(Jury excused)
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THE COURT: Does it create any special hardship for
counsel if we begin at 9:30? Because in fact this jury is
arriving at 9:00. W will begin each day at 9:30. They
arrive at 9, and | think they have a little breakfast.

Wth respect to the victiminpact testinony, is that
now ri pe for adjudication?

MR COHN:  Yes.

THE COURT: The court has received various docunents
whi ch have been furnished to counsel. These include the bil
of particulars by cover letter dated May 10, specifying the
particul arized categories of "injury, harmand [ oss" that wll
be proffered at sentencing, and that consists of redacted
302' s.

MR, GARCIA: Nanes and identifying details.

THE COURT: And that will be furnished --

MR, GARCI A: Yes, Judge, except for the tel ephone
nunmbers and addresses.

THE COURT: In addition, there is a chart that | take
it is in response to the request for a summary, one for Kenya
and one for Tanzania. There is also the governnment's
response, which deals with, in particular deals with
phot ographs, Exhibit A being phot ographs the government
intends to introduce with respect to Nairobi, B with respect
to Kenya, and Exhibit C, which | take it is by way of

conpari son, photographs whi ch the governnment does not intend
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to introduce, | take it for reasons which include gruesone
character.

Wth respect to victiminpact testinmony, is there
anyt hing --

MR, COHN: There is also a tape, your Honor

THE COURT: There is the tape, which I have wat ched,
al though I amnot sure | watched it to its conclusion. |

watched it to the point where foreign service officers were

summari zi ng who was killed or injured in the -- who had
acconpani ed her on a nmountain clinb. |Is that the end of the
t ape?

MR GARCIA: | think then just the scroll of names of

Ameri cans and foreign service nationals who were killed in
bot h bonbi ngs.

THE COURT: My first question is, by way of discovery
is there anything further which the defendants require in
terns of what the governnent intends to offer at each of the
two --

MR, COHN:  Your Honor, we would --

THE COURT: Let nme finish the sentence. | |ike when

there is a sentence where you can put a period. Sonetimes

there is a pause.
MR COHN: | apologize. It seens to be ny nature to
interrupt virtually everybody, no matter how powerful.

It is our contention that what we got was not



6332

1 sufficient, for the reasons set we set forth.

2 THE COURT: Just to focus, what is there about what
3 t he governnment intends to introduce with respect to victins

4 and victiminpact that you don't have?

5 MR COHN: What we have is what there is. That may
6 seemto be a distinction without a difference. But unless we
7 are to get advisory opinions fromyou on objectionable

8 material in each of the 302's, it seens to ne that we should
9 be entitled to a precis of the expected testinony, not of the
10 avai l able information. There is material in a nunber of the
11 302's that if introduced into evidence would call for an

12 objection and too | ate.

13 THE COURT: | suppose it would be helpful if the

14 government were to state what the function of these charts is.

15 Maybe we should mark themin evidence as Court Exh GARCIA:  Your Honor,
yes. To be perfectly clear

22 on this photograph, she won't be able to respond because she
23 can't see now.
24 THE COURT: She is blind.

25 MR, GARCIA: She is blind. The other photographs
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that | believe there was objection to all deal with injured
victins, which go directly to what we were speaki ng about, the
category of aggravating factors. | think it is very limted
consi dering that hundreds of people were injured, many far
nore seriously than those depicted in the photographs.

MR, COHN: Just let ne point out, your Honor, that
what we usually call a 403 analysis here is much |ess
burdensonme to the defendant than it is under the general rules
of evidence, and that MVeigh certainly indicates to us that
the court shoul d exercise sone balance in the anmount of this
stuff that comes in. That is what we are really addressing.

THE COURT: What is a fair balance? You start to do
the arithnmetic of MVeigh and the nunber of w tnesses and the
nunber of victins and you set up a fornula?

MR COHN:  No, Judge. | believe that everyone in
this courtroomon this side of the bar is an experienced tri al
| awyer or experienced judge, and you understand inpact, if not
better than I do, and I think that 42 victinms testifying, 12
before and 30 now, is a bit nuch, and that particularly, if
you |l ook at their chart, many are duplicative in terns of
categories. How nmany blind people do you need to testify?
don't nmean to be grotesque but that is what it is about. It
is a parade of people who have serious injuries. Every famly
suffered fromall of this and we all know it. How nuch of it

is reasonable is sonething that is within your sound
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di scretion.

You are never going to be reversed on what you do,
know t hat .

THE COURT: That is not ny criterion

MR COHN: And I know it is not, but it is not ours
either. | just think it is too nuch. W had the film Yes,

t he government was nice about it and didn't put in a |lot of
the stuff that they could have, but they got a lot for it.

They didn't have to bring irrel evant wi tnesses from Nairob
and do all that stuff.

THE COURT: And that was a benefit to the governnent?

MR COHN:  Yes.

THE COURT: Unilateral benefit?

MR COHN: Unilateral, no. | said they got sonething
for it. It was a quid pro quo. Wiile they are all nice young
men individually is hardly being charitable.

THE COURT: Wit a mnute. First of all, ad hom nem
comments, and there have been very few during the course of
the trial, should not be nmade even at this stage as the trial
wi nds down.

MR COHN: It is not an attack on any of these people
personal ly. The governnent does what it does.

THE COURT: The governnent has an obligation. It has
an obligation to fulfill its mssion. It has an obligation to

present to this jury a fair and reasonabl e depiction of what
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occurred. What occurred was not a bl oodl ess event. You
recall that when we voir-dired this jury they were alerted to
the fact that the evidence m ght include photographs -- |
don't have the exact |anguage before nme now, but basically
gory. As | look through these photographs, | don't find that
bl ood is being displayed in an excessive fashion. Blood was
spilled. Part of the agony of the victins and the agony of
menbers of their famlies and others who were observing was
that. | think that the governnent's subm ssion insofar as the
phot ogr aphs are concerned are reasonabl e, appropriate, within
t he scope of Payne and MVeigh, and insofar as the objections
are directed to that, they are denied.

Wth respect to the video, what is the governnent's
intent? | take it the video was not prepared for the trial

MR GARCIA: No, it was prepared for the one-year
anni versary of the bonbi ng.

THE COURT: Does the governnent plan to play any or
all of that tape?

MR, GARCIA: Yes, your Honor. So the record is
clear, we redacted the end of the video, which is available
for your review, if you care to, which has Ambassador Bushnel
giving a speech and things like that. The governnent woul d
seek to play the video as we submt it to your Honor. |If
there is an objection to the portion of it describing the

victins, then the governnment would contenplate only using the
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phot ographic i mages and putting it in, authenticating it in a
different way without any narrative.

THE COURT: Have defense counsel seen the video?

MR COHN: My col |l eague has, | have not.

MR, BAUGH | have, your Honor

THE COURT: Are there objections to the video?

MR, BAUGH. Yes, your Honor.

THE COURT: \Wat are the objections?

MR, BAUGH  Several, your Honor. As the tape opens,
there is a list of words that fade in and out, with sort of a
kind of spiritual and patriotic theme to themthat we believe
is not dispositive of any issue that is in controversy.

MR, GARCIA: W can redact that, Judge.

MR BAUGH Additionally, the rest of the tape
appears to have been -- | don't know if the people who are
speaking on the tape wote it all thenselves, other than those
portions they attribute to poetry, but it certainly appears
that they are reading off of sonmething. More inportantly,
citing specific |language in Payne, it goes way beyond show ng
what is lost. It is taking the jury to a nenorial service,
taking the jury to a funeral

THE COURT: It varies. |In sone instances it seened
to ne that the testinony, what the person said on the video
coul d have been said on the witness stand. It fell within the

scope of the aggravators, within the scope of Payne and
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McVei gh, in sonme instances. The reading of the poetry, |
suppose, would not. The description of a crine as a crine of
hate, it is about the first 10 minutes. And the end, which is
sort of an exhortation to foreign service officers to duty and
the calls of duty, | think, would not be permtted.

Wy don't you do, with respect to the tape, the sanme
thing as you are doing with respect to the 302's. Maybe you
can watch it together and agree on what coul d be redacted.

MR COHN:. We will try, Judge, but | am |l ess sanguine
about that than | amwth the 302's.

THE COURT: You haven't seen it, right?

MR COHN:  No

THE COURT: You are meking that statenent not having
seen it. | amsaying that, having watched it, there are sone
which in their totality would be permitted on the stand. |If
the defendants think it is to their advantage to have a | onger
parade of live victimw tnesses, that's an alternative.

MR COHN: It is not the only alternative, Judge,
because what | was going to point out to the court was that if
t hose people -- and | don't know how many there are --

THE COURT: You know what, M. Cohn, maybe it woul d
really be nore useful for you to have seen the tape before you
venture your views on its admissibility.

MR, COHN:  Perhaps, your Honor, but | think given

your description of it I could have said what | was about to
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it, that works for

MR BAUGH And | would agree with M. Cohn that if

t hem on vi deot ape - -

dupl i cat

THE COURT: Not the sane, right?

i on?

MR BAUGH.  Yes, your

is going to put the live witnesses on and have

Is there

Honor, there is. W have 302's

from peopl e who are on the tape.

MR GARCIA: Your Honor, we will r

is no overlap

MR BAUGH: However ,

we are stil

edact out so there

permtted to go

t hrough and point out to you those portions which we say

shoul d be excised as wel |.

MR GARCIA:  And we will

redact so there is no duplication

VR BAUGH  And we wi

busi ness tonorrow.

i nstruct

wor k up.

nei t her

Your Honor, could | have unti

ions so | can do this

THE COURT: Yes. | don't

MR, COHN: | take sonme confort

Il have that

t oday?

do we -- never mnd, Judge, another

MR BAUGH  Cocounse

poi nts out,

i ndi cate which we wll

by the cl ose of

noon tonorrow on the

know how you di vi de your

in the fact that

smart remark.

because as you
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know, we are working a |ot here, even though M. Cohn has
ki ndly consented that we woul d present our objections to the
printed material by the close of business tonorrow, could we
submt ours with M. Ruhnke as wel|?

THE COURT: Yes.

MR, BAUGH  Thank you.

THE COURT: Anything el se?

MR, RUHNKE: Your Honor, there is sone victiminpact
evi dence that we have not discussed with respect to K K
Mohamed. Just by way of preanble to this, the danger here is
that natural human enotion takes over what a juror's
responsibilities are to the | aw

THE COURT: You know, we know sonething -- | have the
rest of the day. | have the rest of the day to listen to you,
but I wanted to say, we know sonething now that we didn't know
before. W know sonet hing about this jury. W know that this
is ajury which hasn't had a kneejerk reaction to the
magni t ude of the losses. W know this is a jury which has
al ready denmonstrated that it is carefully considering,
meticul ously review ng the evidence, and there is no reason to
think that the response will change.

MR, RUHNKE: The danger that has been identified and
associated with victiminpact evidence is that it has a
tendency to overwhel mreason with enotion.

THE COURT: You know, you are arguing agai nst
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yoursel f, you see, because one of the argunents was that it is
duplicative. This jury has already seen the blood and the
gore. But the seeing of the blood and the gore has not |ed
this jury to say what a horrible catastrophe this was and to
just check the box.

Anyhow, | will now be quiet.

MR, RUHNKE: Your Honor, anytime, obviously. There
was a tine in our history when the United States Suprene Court
said this type of evidence is so entirely inflammtory that it
cannot be allowed in a capital case. What happened is, two
years later, the only thing that changed was the makeup of the
United States Supreme Court, which said nowit can come into
evidence and it is perfectly fine that it come into evidence.

VWhat we are gui ded by, accepting Payne and Gaithers
and the Booth, Gaithers, Payne history, is that the | aws
enacted by Congress talk not in terns of evidence but
information at a penalty phase that seens ot herw se rel evant.
VWhat M. Cohn alluded to before is that Congress, whether, Cod
bl ess them this was a conscious choice or they just didn't
know what they are they were doing on that particul ar day,
enacted a statute which says evidence may be excluded if its
probative val ue is outwei ghed by the danger of creating unfair
prejudi ce, confusing the issues or msleading the jury.

VWhet her that is a conscious effort to make the standard

broader than Rul e 403, which tal ks about substantially
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out wei ghi ng the danger, | don't know. The |egislative history
of this particular enactnment is not anything that would take a
long tine to read, and there is no discussion of this
particul ar change in the history of |egislation

So we conme to a penalty phase where a jury is going
to be required to deci de whether or not to sentence someone to
life or death. That is the issue at penalty. Then the
argunent becomes do, for exanple, photographs bear a rel evant
relation to that process, and if the answer to that is yes,
whet her there is danger of unfair prejudice fromthe
phot ographs. That's the analysis that we need to undert ake,
accepting that Payne is the | aw and accepti ng what Congress
did when it enacted the rel evance exclusion of information
standard that it did.

The governnment has proffered five photographs in
connection with the bonbing in Dar es Salaam There are tabs
behind Exhibit B in the materials that were submtted. |
| odge an objection to the second photograph, which depicts a
charred and di sfigured corpse lying on the ground -- they are
in different order? There is a photograph anong the five of a
charred corpse

THE COURT: Wth burned out autonpbiles in the
backgr ound.

MR, RUHNKE: Yes, and the enbassy fence in the

backgr ound.
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If this was a case, for exanple, where the governnent
had argued a statutory aggravating factor that the nurder was
acconpl i shed in a manner that was hei nous, atrocious and
cruel, there mght be some relevance to this photograph. But
all this photograph does is show a horribly disfigured body of
sonmebody who was killed in the bonmbing. It does not prove or
nmove forward any of the aggravating factors alleged by the
government that are not already in this case. So | object to
t hat phot ogr aph

| object as well to what is photograph nunmber 4 in ny
set, which is what | can only describe as a pile of human
corpses on the floor, it appears probably of some norgue in
downt own Dar es Sal aam Tanzania. | argue that that proves
not hi ng ot her than that people died, sonething which is part
of the atnosphere of this case, something the jury will have
decided if we are to nove on to the penalty phase. |
particularly argue that there is a danger of unfair prejudice,
that sinmply there is a danger of unfair prejudice, not
substantially outwei ghing probative value, but that there is a
danger and that your Honor ought to exclude both of those two
phot ogr aphs.

THE COURT: Al the photographs?

MR, RUHNKE: Those two phot ographs, two out of the
five.

THE COURT: The pile of bodies and the charred
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cor pse.

MR, RUHNKE: Yes.

MR, GARCIA:  Your Honor, | don't quarrel with M.
Ruhnke's statenent of the rule and the statute --

MR, RUHNKE: Coul d you keep your voice up

MR GARCIA: -- which is a different standard than
403. W have five proposed photographs for Dar es Sal aam
i ncluding the two M. Ruhnke specifies. W have noticed an
aggravating factor of nultiple killings. It is the sanme
anal ysis as the governnent doesn't have to stip the cause of
death. They are nultiple killings. It is an aggravating
factor that the governnent has to prove.

In addition, especially the photograph of the body
| yi ng outside the enbassy, this is not a governnment
phot ograph. This is what the scene | ooked |ike as ot her
victins were wal king out of the enbassy. This is what
happened in Dar es Salaamand this is an inpact on the
survivors, as well as the individual who was killed in this
manner depicted in the photograph. There were 11 people
killed in Dar es Salaam These phot ographs show that and they
al so show the inpact. This is a norgue photo of people going
there and seeing this. It is also inmpact on survival victinmns.
Sonetimes it is seen in light of the Nairobi bombing but it is
still a case of mass nurder

I think these photos are rel evant and restrai ned and
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that the jury should see them

THE COURT: The notion to preclude use of the
phot ographs i s deni ed.

Anyt hi ng el se on our agenda?

MR, COHN: Does your Honor wi sh to discuss at all the
sheer nunber of witnesses or do you want to await the
anal ysis --

THE COURT: The governnent has told us -- how many
wi t nesses, how | ong?

MR COHN: They said about 30, maybe 29, maybe 31
victi mw t nesses.

THE COURT: And the estimated | ength of tine?

MR GARCIA: Two days, Judge. Two to four, building
in sone cross or some delay. But they will be very short,
victiminpact testinmony. Very short direct.

MR COHN: | understand there are a lot --

THE COURT: Is there really an objection in the
context of this case that that is excessive?

MR COHN: Yes, your Honor. You have to put it in
the context of 12 people who already testified. The jury is
aware of victiminpact. Cumulation nounts and | don't think
it adds anything. They know that there were 5,000 living
victins. They know that. | don't mean to make light of it or
try to be norbidly funny. | amnot. How many people with the

same injuries need they see? That is cunulative. MVeigh
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seened to indicate that there ought to be sonme limt. One
hundred seventy-si x dead people in MVeigh, in the order of
magni tude, a simlar anmount of injury.

THE COURT: There is also | anguage which says the
government has the right to enable the jury not to deal with
these as abstractions but to recognize the fact that these are
human beings, and there is specific | anguage whi ch says, both
in Payne and MVei gh, that these are human beings with lives
and famlies and so on.

| don't want to engage in rhetoric. One justice has
commented that the position of the defendants is to have sort
of an inverse ratio between the magnitude of the crinme and
what it is that the governnent can show. That is not
appropriate. | think two days of testinony, that nunber of
Wi t nesses does show restraint, appropriate restraint on the
part of the governnent, and | think it would be inappropriate
for the court to inpose any further restraint, inappropriate
in attenpting to enable that jury, which, as | have said, has
shown that it is not likely to be stanpeded or to be
overwhel med by enotion, because, as you have al ready pointed
out, they have already had significant exposure to victim
inmpact. But | think they are entitled at this phase of the
case, if we reach it, to have some sense of the trauma, sone
sense of the consequences of blowi ng up these two enbassies.

Anyt hi ng further?
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MR BAUGH One thing briefly, your Honor. During
your discussion, several tinmes you nmentioned di scovery.
wanted the court to be rem nded that nothing that has been
tendered was pursuant to Rule 16. It was all done in response
to notice. W have not figured nade Rule 16 discovery
requests in this case. The court will understand. Thank you.

THE COURT: Wat renmains open? \Were are we with the
Brady material? Is that resol ved?

MR FI TZGERALD: | believe the disclosure, classified
di scl osure was made by pl aci ng sone docunents in the secure
facility for the defendants today. | know it was prepared
yest erday eveni ng.

MR RUHNKE: That is fine. This is the first tinme |
am | earning that.

MR, FITZGERALD: It is ready to go. If it is not
physically there we will have someone wal k over and nake sure.

THE COURT: Having reviewed that matter, if that
di sclosure and the way it is made and the restrictions to
which it is subject does not resolve the matter, then I am
avail abl e to hear from counsel

VWhat is the status with respect to, | guess the
mlitary matter?

MR, BAUGH | have not heard fromhimagain. | wll
call himagain today.

MR, FI TZGERALD: The last | heard from M. Al ey,
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when M. Baugh stated that he had not heard on the Friday, My
11, despite a promise of a letter, M. Baugh told nme he did
not send a letter because he spoke to himon the 11th. When |
asked himif he was aware that the focus was not the specific
dates but the frequency, he said he was not aware of that and
woul d pursue it. M suggestion is that we try to contact
M. Ailey today and send a letter in witing.

THE COURT: Wbuld you have any objection if M.
Fitzgerald was a part of that tel ephone conversation?

MR BAUGH No, not at all.

THE COURT: | think it mght be useful. There seem
to be failures of communication here.

Then we are adjourned awaiting some further
conmuni cation fromthe jury.

(Recess)

(Proceedi ngs adjourned at 4:00 p.m wuntil 10:30 a.m,

Friday, May 18, 2001)



