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UNI TED STATES DI STRI CT COURT
SOUTHERN DI STRI CT OF NEW YORK
UNI TED STATES OF AMERI CA

V. S(7) 98CR1023
USAMA BI N LADEN, et al .,

Def endant s.

New York, N.Y.
May 23, 2001
10:30 a. m

Bef or e:
HON. LEONARD B. SAND,

District Judge
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APPEARANCES

MARY JO WH TE
United States Attorney for the
Sout hern District of New York
BY: PATRI CK FI TZGERALD
KENNETH KARAS
PAUL BUTLER
M CHAEL GARCI A
Assistant United States Attorneys

SAM A.  SCHM DT
JOSHUA DRATEL

Attorneys for defendant Wadi h El Hage
ANTHONY L. RI CCO
EDWARD D. W LFORD
CARL J. HERMAN

Attorneys for defendant Mhanmed Sadeek COdeh
FREDRI CK H. COHN
DAVI D P. BAUGH
LAURA GASI OROWEKI

Attorneys for defendant Mhanmed Rashed Daoud Al -' Oahali
DAVI D STERN

DAVI D RUHNKE
Attorneys for defendant Khal fan Kham s Mhaned

(I'n the robing room classified - to be transcribed
under separate cover)

(I'n open court; jury not present)

THE COURT: The jury began deliberations at
approximately the 9:15 this norning, and we received a note
fromthe jury which says: Judge Sand, the jury would like to
request Wadi h El Hage's passport which we believe is in
evi dence, but we don't know the exhibit nunber. W also

request the follow ng: Covernment Exhibit 611 letter fromEl

6447
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Hage, CGovernnment Exhibit 437A, letter fromE Hage, Governnent
Exhi bit 621C- 13, call fromE Hage satellite phone, Governnent
Exhi bit 632 fax to Abu Khadija in Germany, and ID for El Hage
as quote investigative reporter close quote.

Are there any problens in identifying those?

MR, KARAS: No, Judge. Everything is ready to go.
I"'mready to give it to M. Kenneally and M. Dratel has seen
the exhibits.

THE COURT: Very well. Al right. Just send it into
the jury.

MR, KARAS: In the neantinme we'll have copi es nade
and we're sending the originals in.

THE COURT: We'll await further fromthe jury and
we'll take a five mnute recess, and then I'll continue with
counsel on the classified matters in the robing room

(Recess)

(Conti nued on next page)
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AFTERNOON SESSI ON
2:15 p.m

(I'n open court; jury not present)

THE COURT: A juror devel oped a serious dental
problem Efforts to arrange for inmmedi ate energency treatnent
were not successful, and the juror said that her pain was such
that she could not continue deliberating. Indeed, | saw that
hal f of her face was considerably swollen, and so we sent the
jury hone. The juror said that she had every hope that she

woul d be able to attend tonorrow.

There was no alternative. You weren't here. 1In any
event, | didn't think there would be an objection to excusing
the jury. It was clear that the juror could not continue.
There is every hope that she'll be able to cone to court

tomorrow. But we're adjourned for the day insofar as the jury
is concerned, and in about ten minutes I'll resune in the
robi ng roomw th counsel.

MR, COHN:  Your Honor, considering the bal ance of
what we have to consider in the robing roomyou mght want to
i nquire whether the clients wish to go back?

THE COURT: Wy don't you inquire of your clients.

MR COHN: Yes. M. A -"Ownhali would like to return.

THE COURT: If all of the defendants wish to return.

MR BAUGH M. Odeh would like to go back to the
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MR STERN. Khal fan Mohaned would like to return

VMR, DRATEL: M. H

(Conti nued on next

Hage woul d |i ke to go back.

page)
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AFTERNOON SESSI ON

2:15 p.m

(I'n open court; jury not present)

THE COURT: A juror devel oped a serious dental
problem Efforts to arrange for inmmedi ate energency treatnent
were not successful, and the juror said that her pain was such
that she could not continue deliberating. Indeed, | saw that
hal f of her face was considerably swollen, and so we sent the
jury hone. The juror said that she had every hope that she

woul d be able to attend tonorrow.

There was no alternative. You weren't here. 1In any
event, | didn't think there would be an objection to excusing
the jury. It was clear that the juror could not continue.
There is every hope that she'll be able to cone to court

tomorrow. But we're adjourned for the day insofar as the jury
is concerned, and in about ten minutes I'Il resune in the
robi ng roomw th counsel.

MR, COHN:  Your Honor, considering the bal ance of
what we have to consider in the robing roomyou mght want to
i nquire whether the clients wish to go back?

THE COURT: Wy don't you inquire of your clients.

MR COHN: Yes. M. A -"Ownhali would like to return.

THE COURT: If all of the defendants wish to return.

MR BAUGH M. Odeh would like to go back to the
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MR STERN. Khal fan Mohaned would like to return

VMR, DRATEL: M. H

(Conti nued on next

Hage woul d |ike to go back.

page)
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(Pages 6492 through 6528 seal ed)

(I'n open court; jury not present)

THE COURT: Have the parties now had an opportunity
to review the prelimnary instructions?

MR GARCI A: Yes, your Honor

THE COURT: | suppose one question which we shoul d at
| east articulate is the appropriateness of any prelimnary
instructions at all. In MVeigh I think there weren't any.

MR, FI TZGERALD: I n MVei gh we had gi ven your Honor
the prelimnary instructions from MVei gh

THE COURT: Wasn't it just two or three paragraphs?

MR FI TZGERALD:  Yes.

THE COURT: It was very short. It was certainly not
as detailed as this. I'minclined to favor having prelimnary
instructions sinply because this process is not sonething that
woul d be commonly known by a jury. Does anybody think we
shoul d not have prelimnary instructions?

MR, RUHNKE: No, your Honor

MR, BAUGH  No, your Honor

MR RUHNKE: | think, your Honor, there are things
about the penalty phase in the federal death penalty case that
are just not wthin anyone's average know edge. | think a
jury needs to have a preview of what's coni ng

THE COURT: As a result of our conference thus far

we' ve left unresolved the standards for determ ning the
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wei ghing of the factors. W' ve left unresolved what the
Eighth Grcuit would call the nmercy instruction, that is, the
instruction to the jury that regardl ess of their weighing of
the factors they need not find the death penalty.

We've left unresolved what, if anything, the Court
woul d say in the final instructions with respect to
deterrence. And we've left unresol ved whet her there nust be
unaninmty as to the gateway aggravators not being applicable.
Those four itens.

MR, RUHNKE: |'msorry. You dropped your voice at
the end of the |ast.

THE COURT: The unanimity as to if the jury finds
that the gateway factors or the aggravators are not
appl i cable. Wether they nmust be unaninous as to that.

MR, RUHNKE: Your Honor, as to either way, is that?

THE COURT: Either way, that's right. |In other
words, the Fifth Crcuit held that if the jury is undecided
then there is, if the jury is not unani nmous, then you inpane
a new jury. The district court held that. The Fifth Crcuit
said no, that was not right.

MR RUHNKE: No, the Fifth Grcuit held that if there
was a hung jury there would be a retrial. United States
Supreme Court said, no, that's not correct.

THE COURT: But didn't explicitly say what does

happen. The Suprene Court said you didn't have to
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affirmatively tell the jury what happened.

MR RUHNKE: That's correct.

THE COURT: And you see | sort of dealt with the
issue in the prelimnary instructions by not dealing with it.

MR, RUHNKE: Yes.

THE COURT: Al right. So those four itens we know
we have to address further with the aid of whatever input
counsel will give us on the tinetable we've indicated.

Is there anything el se with respect to the proposed
prelimnary instructions?

MR, FI TZGERALD: Just one issue regardi ng | anguage on
page 7. In the top paragraph which is one sentence the fourth
line the governnent woul d suggest that the |anguage be changed
to say, lead a juror to conclude that the defendant shoul d not
recei ve the death penalty, instead of, be executed.

MR, RUHNKE: Your Honor, it's getting a little bit
euphem stic. W' re tal king about execution, that's what we're
tal king about as the alternative to the sentence of life
i mprisonment. It may be not nice to say it out |oud, but
that's what we're tal ki ng about.

THE COURT: | think that's the only tinme we use that
| anguage. Anything else? Anybody el se?

MR BAUGH Did the Court just rule on the
government's suggestion?

THE COURT: I think we should have consi st ent
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| anguage and | think, yes, |'m adopting the government's
suggesti on.

Any other comment with respect to the Court's
proposed prelimnary instruction?

MR, BAUGH There is one very small issue, your
Honor, on page 5. Future dangerousness we were tal king about

this nmorning the first sentence is, the defendant is likely to

commi t --

THE COURT: We're going to have a revision of that,
right?

MR GARCI A:  Yes.

THE COURT: | nean that's why we dealt earlier in the
day.

MR, BAUGH The word I|ikely.

THE COURT: The governnent is going to submt a
revised list of aggravators and defendants are going to submt
arevised list of mtigators.

Al right. | think we're finished for the day.

MR RUHNKE: | think so, your Honor, yes.

THE COURT: Except that we all wish the juror with
t he t oot hache a speedy recovery. GCkay, thank you.

You' ve given ne tel ephone nunbers. |If we cannot the
sit tonorrow we'll try and get word out to you as soon as we
know that that's the case.

MR, BAUGH  Your Honor, as one of the |awers who is
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closest to the courtroom would you like ne to be here early?
"Il take the responsibility for calling nmy co-counsel.

THE COURT: Fine. Be here at 9:30. That will be
fine.

MR BAUGH Do you want me here before that?

THE COURT: In the past the jurors have been getting
here about ten minutes after 9.

MR RUHNKE: | just noted in the past when we had a
juror who was sick there was apparently a mechani sm for
contacting the Marshals to tell themthey were not going to be
able to cone.

THE COURT: To contact the other jurors?

MR, RUHNKE: | don't knowif there is such a
mechani sm
THE COURT: I'l'l leave that to the Marshals. The

other thing that I've been thinking about is whether we shoul d
contact the alternates and give them sonme clue that their
lives must be very much in linbo, and |I suppose the clue --
let's think about that at the close of business tomorrow. All
right. Thank you all.

(Adjourned to 9:30 a.m, Thursday, My 24, 2000)



